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Saving the Best Laid Plans: Rules of the Road for Dealing with
Uncharged Mlsconduct Revealed During Providence Inquiries

Ma]br Ralph H. Kohlmann
United States Marine Corps
'Professor, Criminal Law Department
The Judge Advocate General’s School, United States Army
‘Charlottesville, Virgtma '

Introduction

Stop me if you have heard this one before. There you sit,
fatigued from the rigors of securing a good deal for your client,
but comfortably padded by the knowledge that you have skill-
fully ensured that your client will face punishment this day for
only a fraction of his misdeeds. Professionally speaking, life is
good. All that remains before a self-proclamation of a job well
done is the small matter of the providence inquity about the
single drug possession specification and a presentencing case
that you are prepared to pilot safely around several rocks and
shoals of uncharged misconduct.

*“Yes your honor,” says your client, “I knew it was wrong to
bave marijuana in my room. I'm very sorry” Your heart does
not exactly swell with pride at the sound of the client’s seem-
ingly sincere statement. At the same time, it sounds much better
than his original comment to you that he couldn’t believe the
command was “making such a big deal over a nickel bag of

dope.”

Suddenly your relatively perfect day starts to unwind. “All '

right sergeant,” the judge says, “I understand you are sorry. But
let me ask you this, how do you know it was marijuana that was
found in your room?” You start to lean over to remind your
client about the report you showed him wherein the drug labo-
ratory confirmed the nature of the contraband in question. Un-
fortunately, the synergistic effect of Murphy’s Law and the Stupid

Criminal Rule intervene. The accused says, “Oh, I've used mari--

Jjuana lots of times sir. I know it when I see it” -

The glare of the light reﬂecting off the trial counsel’s smile
begins to give you a headache.

Purpose

This article explores the ramifications of an accused’s testi-
mony about uncharged misconduct during providence inquir-
ies. Standard judicial scripts imply that comments by the accused

during the providence inquiry will be considered during the
presentencing phase of the proceedings. Review of the appli-
cable law reveals, however, that subsequent admissibility of an
accused’s statements is hardly a foregone conclusion. Perpetua-
tion of this misconception would be curbed by a minor modifi-
cation to the existing script. A closer look at the law reveals that
the instructions need to be changed. Furthermore, until neces-
sary changes are wrought, defense counsel must stand ready to
object, when appropriate, to admission of evidence of uncharged
misconduct revealed by the accused during the providence in-

quiry.
The Providence Inquiry

From the defense perspective, a sometimes unhappy feature
of the providence inquiry is that the questions from the military
judge,! or the self-destructive bent of the accused, lead to dis-
cussion of uncharged misconduct. When a military judge’s ques-
tion calls for discussion of uncharged misconduct, the defense
counsel may feel himself caught on the horns of a dilemma.
Objecting to opposing counsel’s questions or actions during a
trial is good sport and clearly a part of the adversarial process.
Objecting to the judge’s providence questions is another matter.
After all, a prerequisite to enjoying the benefits of any pretrial
agreement is getting the judge to accept the accused’s plea.
Further, the knowledge that they will be asking the judge for so

- many things in the future (perhaps even a favorable sentence in

the case at bar) may temper a defense counsel’s desire to object

--to discussion of matters that are logically related to the charged

oﬁense As we shall see, however, logical relevance is not the
a_lpha and omega of the admxssxbxhty analysis for evidence of
uncharged misconduct at presentencing hearings.

The Limits of Judicial Inquiry
During the Providence Inquiry

The discussion between the military judge and the accused
known as the provndence inquiry is a hallmark of the military
~ justice system.? Before accepting a guilty plea ata court-mar-

! For example, in United States v. Miller, 23 M.J. 837 (C.G.C.M.R. 1987), the military judge exceeded the bounds of proper providence inquiry by asking the
accused if he would go with the locat police to identify his drag supplier. The judg: explamcd that the question was one which would welgh heav:ly in the question

of sentence.” Id. at 839.

? Using definitions supplied in WEBSTER’S NEw WORLD DICTIONARY (3d College ed., 1988) [hcremaftcr WEBSTER’S], a provldent plea is one which: (1) prowdes for
future needs or events; or (2) is prudent or economical.” A future event contemplated during the guilty plea inquiry could be a subsequént appellate challenge to the
acceptance of the plea. See infra note 7 and accompanying text. Using the prudence definition, the providence inquiry would be one that demonstrates caution in

the judgment process.
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tial, the military judge must determine the accuracy of the plea .
by questioning the accused to satlsfy hlmself that there is a fac- r

tual basis for the plea.’

The current procedure of questioning an accused under oath -
during the providence inquiry has been mandated by the Manual . B
for Counts-Martial (Manual)* since 1984. Development of this . ‘
practice, however, is a relatively recent phenomenon. - Under-

the 1951 Manual?® the court was rcqurred to make only a cur-
sory inquiry to determine that a plea was made voluntarily, with

-

- . understanding of the nature of the charge.® Over time, however,

the minimalist approach fell victim to frequent post-conviction

- repudiations of guilty pleas by accused.” In response, law offic-

ers adopted ad hoc providence inquiry procedures® and the

. United States Court of Military Appeals (COMA) recommended
adopting a standardized inquiry “calculated to insure that the

accused knows fully the nature of the offense, the punishment

‘ therefor; and that he is, in fact, guilty of the offenses, and has
.,ﬁ'cely and voluntarily decided on a plea of guilty.™® In 1969,

the President amended the Manual to include a providence in-

T R s T -
Wl T PP TR i [ ST

[ [ [ T | PEESE

> MAnuAL FoR Courts-MARnAL, United States, R.C.M. 910(e) (1995 ed.) [hercinafier MCM]. - L

“Hd. o TR .
IR EEEI] S

S M.’ (revcd.'l9$l)[hcremaﬁerl95|MANUAL] Sl o : IR R O L

¢ The 1951 MANUAL provrded the t‘ollowmg scnpt for the inquiry conccrnmg the meaning and nature of thc gurlty plea

LO (Prcs) you | havc pleaded gullty to (Spcclﬁcanon i Chargc )( thc Icsscr |ncluded offense of _,______) By so
domg. you have admmed every act or omission (charged) and evety element of that (induded) offense, Your plea subjccts you to a ﬁndmg of
gurlty without further proof of that offense, in which event you may be sentenced by the court to the maximum punishment authorized for it.’
You are legally entitled to plead not guilty and place the burden upon the prosecution of pruvmg your gmlt of that offense Your plea will not
be accepted unless you understand its meaning and effect. Do you understand? ; : . i Do ooy

Accused: Yessu:
LO (Pres): Undcrstandrng thls do’ your pcrsrst in you plea of guilty?
Accused: Yes sir. [1 desuc to change my plea(s) to not guilty.]
ldpara.‘lOa,apP 8a.at509 S O AP DS P Pt S I THI R S

N

7 Umbed States . Slmpson. 37 C M. R. 309 (C M.A l96‘l) Onc commentator observed thnt “[the mqurrement] is dcsrgned o protect (he judlcml process from
willful deceit, protect the accused from falscly pleading guilty, and reduce the baseless collateral aftacks on guilty pleas” - Davip A. SCHLUETER, MurTary CRIMINAL
Jusnice, PRACTICE AND PROCEDURE § 14-3(BX(2) (3d ed. 1992).

s s'mPSO'l-37CM-R a‘309 e L B L T A R LR
% Id at 3[0 (cmng Umted States v. Chancclor. 3C. M R. 453 (C M.A. l966), Umtcd States v. Brown, 29 C M.R 23 (C.M A l960) (Fcrguson. J drssentmg))
On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 2663 (1994), changed the names of the United
States Courts of Military Review and the United States Court of Military Appeals. The new names are the United States Army Court of Criminal Appeals, the United
States Air Force Court of Criminal Appeals, the Navy-Marine Court of Criminal Appeals, the Unites States Coast Guard Court of Cmmna! Appeals, and the Umrcd
States Court of Appeals for the Armed Forces. For the purposes of this m;cle.thcnameoflhecounotmenmcofﬂrcﬂdecmon is the name that will be used in
referring to that decision.
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quiry, which provided a potential exchange between the court
and the accused about the circumstances surrounding the com-
mission of the charged oﬂ’enses 1o

' Based on the COMA's earlier analysis of law officers’ ad hoc
inquiries, the 1969 Manual still did not call for placing an ac-
cused under oath to explain his plea. The COMA recognized
that the oath may enhance truth-telling.!>' ‘It opined that this
laudatory effect, however, was outweighed by an oath’s “damp-
ening effect upon a person’s willingness to speak freely and fully
on a subject.”™* Additionally, the court noted that it was virtu-
ally unheard 'of for a civilian defendant to be compelled by the
court to testify- under oath concermng the voluntariness of his
plea.!s _ , ,

Shortly after the 1969 Manual bccamc eﬂ'cctxve in Umted
S;ates v Care,"! the COMA created several procedural require-
ments for providence inquiries. In Care, the court required mili-
tary judges to go beyond explanations and questions about
voluntariness and the accused’s understanding of the nature and
meaning of his pleas. The COMA directed that, prior to accept-
ing a guilty plea, the military judge must question the accused
“about what he did or did not do, and what he intended (where
this is pertinent) to make clear the basis for determination by the
mi]itary trial judge or president whether the acts or the omis-
sions of the accused constitute the offense or offenses to which
he i is pleading guilty.”! mz. '

By the early. 1980s, guilty plea practice across the country
had changed. The Federal Rules of Criminal Procedure had been
amended to permit federal district judges to require defendants
to answer questions under oath to develop factual bases for guilty

% In 1969, the military judge’s script was amended to read:

MI: you have proposed to plead guilty to (Specification . Charge Xthe lesser included offense of

) (all specifications and charges). By doing so, you will admit every act or omission and every element alleged with respect to
the offense (offenses) ta which you plead guilty. Your plea will subject you to (a) finding(s) of guilty without further proof of, (that) (those) . . ..
offense(s), in which event you may be sentenced by the court to the maximum punishment authorized for (it) (them). You are legally entitled

/ to plead not guilty and place the burden upon the prosecution of proving your guilt of (that) (thosc) offense(s). Your plea of guilty will not be
accepted unless it appears that you understand its meaning and effect and that you are voluntarily pleading guilty because you are convinced
. - that you are in fact guilty. If you are not convmced that you are in fact gm)ty, you should not allow nny other consideration to influence you’
- to plead guilty. R i [
MI: Do you understand this explanation of the meaning and effect of your plea of guilty?
": ACCUSED: (Yes sir.) (_ ).
~ MI; Are you voluntarily pleading guilty?
ACCUSED: (Yessir)(____ ).
‘ MJ Am you comnnoed lhat you are m fact guilty?
; ACCUSED (Yes su') (___)
Note If the MJ consxders it appropnate or lf mqucsted by the Secretary concemed, t‘unhcr inquiry and a more dctmled cxplananon may be
conducted. This may include for example, a detailed explanation of the elements of the offense, inquiry into the reason for the gmlty pleas,
.. and inquiry into and explanation of any agreement involved in connection with the pleas.
i MI: Understandmg the things we have discussed, do you still desn'e to plead gmlty as prevlously indicated
ACCUSED ch sir. (1 desire to plead —_—
Note lf the accused pcrslsts in his pmposal to plead gullty and the MJ finds cause w doubt its provndencc he may discuss the quesuon fmther
MCM, supra note 3 app. 8 bat A8- 15 (rev. ed. 1969) :
1 40 CMR. 247 (CM.A. 1969).
2 Id. & 253 (citing United States v. Donohew, 39 C.MR. 149 (1969); United States v. Rinchart, 24 CM.R. 212 (C.M.A. 1957).
® Simpson, 37 C.M.R. at 310 (citing Unitcd States v. Samuels, 27 C.M.R. 280 (C.M.A. 1959), United States ¥. Claypool, 27 CMR. 376 (CM.A. 1955).
o

u ‘Id. )

0 Id Ot‘ course,” nnalogy with civilian gu:lty plea pracncc is somcwhat Illusory bccausc some cwlhan courts may acccp& a g\nlty plea wuhom a factual bas:s

developed on the ecord. See, e.g., North Carolina v. Alford, 400 U.S. 25 (1970).
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pleas.’® . This change, along with continbing problems with col-
lateral attacks on the providence of pleas at courts-martial led to
amendment of Rule for Courts-Martial 910 to require that the
accused be placed under oath when answering the court’s ques-

judge that the line of questioring is not nccessa.ry to estabhsh a
factual basis for the plea?z = . .. LoE Lol

oy

If the military judge persists with the objectionable line of

S

tions to verify the accuracy of the plea.”” In determining the questioning, defense counsél should be well positioned to ad- .~
accuracy of a guilty plea, the military judge must do more than vise the accused how to limit disclosure of potentially damag-
simply secure the accused’s agreement to legal conclusions con- ing information. Beyond dealing with judicial questions that
cemning his guilt.'® Instead, facts revealed by the accused must stray from a course free of uncharged misconduct, is the matter
objectively establish the acts or omissions which constitute the of muzzling the unnecessarily repentant accused. Similarly,
offense to which a guilty plea has been entered.™ defense counsel must identify those clients who might prompt
close questioning during the providence inquiry by seeking to

Preventive Action by the Defense minimize their culpability to the charged offense. ‘
Durmg the Pravldence Inquiry P ’
v Like so many other aspects of trial work, this sort of client
As described above, valid reasons support the military judge’s control is essentially a question of proper pretrial preparation.
duty to question an accused about the accuracy of a guilty plea. In every guilty plea case, defense counsel should conduct a prac-
Nevertheless, when an accused pleads guilty to a charged of- tice providence inquiry with the accused in the friendly con-
fense, he is required to waive the privilege against self-incrimi- fines of the counsel’s office.?® Typically, a military judge will
nation only with regard to that offense.?®* Accordingly, when a start a providence inquiry by asking the accused to explain “in
military judge asks a question that may elicit discussion of un- his own words” why he thinks he is guilty of the charged of-
charged misconduct, defense counsel?! should object, or regis- fense. Counsel should coach the accused to respond to this in-
ter a polite “excuse me your honor,” and ask for which element nocuous general question with a clearly stated answer that
of the offense the judge is trying to develop a factual basis. At establishes a complete factual basis for the plea. In this manner
the very least, the objection will stop the flow of traffic in the the defense may preempt the judge from engaging in a long
courtroom. Then, defense counsel may attempt to persuade the series of tedious or unnecessary dialogue.

% See FED.R. Cv.P 11, and Notes of Adwsory Comrmtwc to 1974 Amcndmcnzs. subdivision (t)

17 See MCM, supra note 3, R.C.M. ¢10(e), analysls, app. 21, at A21-57. For a more complcte dlscussxon of the hlstory and mtlonalc supporting the changes to the
providence inquiry in the 1984 MCM, see Captain Jody Prescott, United States v. Holt: The Use of Providence Inquiry Information During Sentencing, ARMY Law,,
Apr. 1988, & 34.

' United States v. Shields, 39 MLJ. 718 (N.M.C.M.R. 1993) (secking agreement to legal conclusions from accused may mask inadequate development of underlying
facts); United States v. Tenk, 33 M.J. 765 (A.C.M.R. 1991} (judge merely inquired of accused whether his conduct was “dishonorable” without eliciting any facts

upon which such a legal conclusion could be based); United States v. Duval, 31 M.J. 650 (A.C.M.R. 1990) Qudge failed to elicit a sufficient ﬁ\ctual pmdlcatc for
guilty plea and failed to resolve appellant’s assertion of matters inconsistent with his pleas). ;

¥ United States v. Schwabauer, 37 M.J. 338 (C.M.A. 1993). In Unired States v. Sweet, the United States Court of Appeals for the Armed Forces (f(;rmerly the United
States Court of Military Appeals (COMA)) ruled that the factual basis for a guilty plea may be established when, in conjunction with a plea accompanying a pretrial
agreement, the military judge reads taitored elements of the charged offenses and the accused admits that those elements describe his misconduct. 42 M.J. 183
(1995). For funhcr d:scussxon of the usc of mpulauons accompanymg pretrial agreements see mfra notes 57-70 nnd accompanymg text.

® MCM, supra note 3, R.CM. 910(c)(3). See also United States v. Ramelb, 44 M.]. 625 (Ammy Ct. Crim. App. 1996) (accused s waiver of pxivilegé against self-
incrimination is-a “limited waiver”); United States v. Nichols, 13 M.J. 154 (1982) (consistent with accused's right to remain silent, even after findings of guilt have
been rendered, the military judge should not have attempted, either directly or indirectly, to compel him to discuss other offenses for which he was not then on trial),

! I¢ should be pointed out that trial covnse) share some responsibility for lmiting the providence inquiry ta the bounds of information necessary to establish the
accuracy of the guilty plea. MCM, supm note 3, R.C.M. 502(d)(5), discussion, states: “Trial counsel should bring to the attention of the military judge any
substantial irregularity in the proceedings” As a practical matter, however, most judicial forays during providence inquiries fall far short of amounting to a
“substantial irregularity in the proceedings.”

I

2 Counsel’s ability to succeed in thxs mgard will be enhanced by pretnal analysls of what facts are mquued to suppon a gullty plea for a pamcular cha:ge

® Counsel should also consider conductmg a provndenoe inquiry rehearsal in an empry courtroom. An on-location dlcss reheaxsal wnll help brmg homc thc gmwty
of the proceedings and the public nature of the providence inquiry. . - . Lo . v

* In United States v McCann, the Navy court complained that defense counsel poorly prepare their clients for providence inquiries. 11 M.J. 506 (N.C.M.R. 1981},
The Navy court suggested that accused would be well served by reading “three or four lines of prepared remarks which address the essential elements of the offense
Id. at 508, n.1. While the judge could, and should, ask questions beyond receipt of a prepared staement, an initially fonhnght statement by the accused can go a
long way toward limiting potentially troublesome judicial inquiry.
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—. Despxte the best efforts of defense’ counscl uncharged mis-

!

j)

D)

Subsequenr Use of Statements by the Accused During the
Pravuience Inqmry P o

conduct may still become of matter of record during the provn-

dence inquiry. The question then becomes'’ ‘what use- may be
made of the accused’s slatements dunng Lhe presenlencmg pro-

ceedings?

';Q %

The Military Judges’ Benchbook™ (Benchbook) provides that

prior to commencing a providence inquify, the military judge
shall, among other thing's,~ advise tlle'accused as follows:

MJ: If you continue with your guilty plea

you will be placed under oath and I will ques-

 tion you to determine whether you are, in fact,
guilty. Anything you tell me may be used
© ‘against you in the sentencmg portion of the' o

-+ ¢trigl. Do you understand this?%6

Unfortunately, the Benchbaak does not explam the meaning of

the phrase “may be ‘used””" I believe many trial practitioners
assume that in stating that the statements “may be used" in sen-

tencing, the judge is prospectively ruling on the admissibility of .

s DF: T OF Axmr. Pmm.er 279, Mn.mmr JunGFs Bmcnnoox (l May l982) [h:rcmaftcr BF.NCHBOOK]

» ld Updme Memo ll. at 2-11 (emphasxs addsd)

the accused’s forthcoming statements.  Military judges, how-
ever, may not by jud1c1al fiat make that which is otherwxse inad-
missible, admxssxble » T A it

i . i i N

Admxssublhty of Uncharged Mnsconduct
During the Pmentencmg Hearmgs

“In United States v. Holt,** the COMA held that swom testi-
mony given by the accused during the provxdence inquiry may
be received ata presentencmg heanng 2 The court observed
that “if the sworn testlmony during the provndcnce inquiry is
sufficiently reliable to support findings of guilt, 1t would seem
reliable enough to be considered in connection’ with sentenc-
ing"® In finding that'statéments made during the providence
inquiry possess sufficnent relzablhty to merit consideration in a-
subsequent presentencmg hearmg the COMA also noted that
the rule of relevance for presentencing heanngs was still llmxted
by Rule for Courts-Marhal 1001 ‘

Dunng the presentencmg phase ofa court-marual the pros-
ecution and the defense m'ay prescnt matters to aid the court in
determining an appropnatc sentence.*” Rule for Courts-Mamal
1001 establishes five categories of evidence that the trial coun-

sel may present during the presentencing hearing.’? Matters

7 A common dictionary definition demonsu'ates at least cight ways in which thc v;ord “may” cah be used:

vaux. .
express permission [you may go] . .

may be free] 5 used in exclamations and apostrophes to express a wish, hoe or prayer (may he rest in peace} 6 Law shall; must. .

. 1 used to express ability or power: now generally replaced by can 2 used to express possibility or likelihood fit may rain 3 used to
. 4 used to express contingency, as in clauses of purposes, result, concession, or condition [they did that we

.—vl.1used -

to express possibility or likelihood ‘2 used to express permission [yes you may].

WEBSTERS, supra note 2, at 837.

» 27 MJ. 57 (CM.A. 1988)

®:1d, at 59. Potential use of statemcnts made during the providence inquiry of the case-in-chief mvolvmg mixed plw cases is bcyond the scope of this artxde This
issue was lzcently ‘discussed in Umtcd Smes v. Ramelb 44 M.J. 625 (Anny ‘Cr. Crim. App 1996)

o Id For 2 In.mcnt concermng thc changes wmught by Holt, see Captam Jamcs C. Pohl, Pracncal Cans:demnoru of Umted States V. Holt Use of Accuseds .

Answers During the Providence Inguiry as Subsiantive Evidence, ArmY Law., Nov. 1988, at 20.

a MCM. supra note 3, RCM. 1001(a).
2 Jd. R.C.M. 1001(b) authorizes the following:
(b) Matters to be presented by the prosecution.
(1) Service data from the charge sheet.

(2) Personal data and character of prior service of the accused.

(3) Evidence of prior convictions of the accused.
: T e e ‘

(4) Evidence in aggrava:lon.

) L
(5) Evidence of rehabilitative potennal

LI A
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 be provided notice and an opportunity fo object to admissionof < sel is unable to articulate a valid basis for admitting' the state-
.information gleaned during the providence inquiry# " If the . ‘ments under Rule for Courts-Martiat lOOl(b) o g
- accused’s statements during the providence inquiry merit con- b g b st et o e ey ERT
- ‘'sideration for sentencing purposes, trial counsel should proffer S Next, consider the same ¢ase setting, bt with statements likely

thi? testimony during the presentencing hearing and be able 10 ¢ be ruled inadmissible because they ate not directly related to
articulate a proper Rule for Courts-Martial 1001(b) category as “the’ charged offense Here. defense counsel should ensure no

a basis for their admission*®. Should the testimony be admitted,  ° merition is made of the statements before the membérs by mak-
it may be presented to the members either by properly authenti- mg a motion for appropn ate relief** ‘at 4 Artlcle 39(a) hea.r-
cated transcript, by the testimony of the court reporter! or by " ing’s before the governmient's presentencing case begins. Such
_the playmg of a tape °f the provndence inquiry.®. s action will admittedly alert trial counsel about the need to seek

Lt SR EE EE N A B -admission of the accused's statement’s before speaking of them
The best plan of attack for defense counsel depends on the -“before the panel. Under this method, however, the defense will

forum. the actions of the trial counsel, and the likelihood ofsuc-  neither be placed in the position of objecting to introduction of
cess of the objecuon Flrst consider a case with members im- “'the statements in front of the members, and being cast in the
paneled fpr sentencmg. and revealed uncharged misconductthat  :"role of an obstructionist, nor highlight in front of the members
probably will be vrewed as dtrectly related to the charged of- the very information he wants to exclude. ‘ s e
fense Ifa prolfer of statements from the providence inquiryis i . o0 e T SR L
not forthcommg dunng pxl'esentanon of the government’s In atnal before amlhtary Judge alone. defense counsel muast
presentencmg case, d°f°“5° counsel should object 1o consider- - take into consideration not only the acts or omissions of the trial
. ation of these matters at the moment trla] counsel attempts to counsel but also possrble rnlsunderstandmg of the law by the
discuss them 5‘“““3 argument on sentence. To object earlier " military judge. Obviously, an objection would be in order if the
would s1mply remmd tnal counsel of matters best forgotten i trial counsel referred to or sought to'admit evidence of arguably
i R TR ' ‘ madmrssrble uncharged misconduct. However, even if the trial
Ifa trial counsel’s first reference to the objectionable matter counsel did not 'refer to the’ uncharged miséonduct in’ the
is during argument on sentencing, the proper objection would govemment's presentencmg ‘case, ‘the danger would still exist
be that counsel is arguing facts notm evrdence. While this clearly * that the statements 'would carry over ‘from the provrdenee'in—
is a winning objection, the victory may be shortlived ifthe judge  * quiry to' the ]udge S dehberations on senténce %’ Accordmgly,
allows trial counsel to reopen the government’s presentencing " in judge alone ‘cases, defense counsel should preempuvely seck
case for the purpose of offering the prov1dence inquiry state- a ruling by the military judge that the evidénce of uncharged

ments 3 In any event, the defense may also prevarl if tnal coun- misconduct is not admissible under Rule for Courts-Martial

o S P o i EE - At

# United States v. Irwin, 39 M.J. 1062 (A.C.M.R. 1994) (mterpretmg Holt ina manner consnstent w1th the Navy-Manne Corps court in Englt.rh and Duke.r). Umted
States v. English, 37 M.J. 1107 (N M.C. M R 1993). Umted States v. Dukes. 30 M.l 793 (N. M C M R. 1990)

S N O N : [ T AT PR TE  ER G £ € L oo R LIS NN I
1

".® 'If no reasonable basis for consrdenng the accused’s staternents under Rule for Courts-Martial 1001 exists, those statements should not bé 'offered alluded to, or
disclosed to members dunng the presentencing phase. See MCM Supra note 3 R.CM. 502(d)(5) discussion.

St Holt, 27 MLJ. at 58.

2 frwin, 39 MJ. at 1065.

* ® Although Rule for Courts-Martial 100T (the rule governing presentencing procedure) does hot provide authority for a military judge to permit a party to rcopen
its case after resting, Military Rule of Evidence 611 provides that the military judge shall excrcise reasonable control dver the presentation of evidence so as to make
the presentation effective to ascertain the truth. Authority to permit reopening during presentation of the case on the merits is provided in Rule for Courts-Martial
913(c)(5). Some counsel may feel that a sustained objection with an accompanying curative instruction will mar the defense case in the eyes of the courts-martial
members. This would be true if the members believed that the defense had succeeded in hiding the truth behind a veil of procedural maneuvmng In that case,
counsel should take the matter up in an Anticle 39(a) session before arguments on sentence. See infra notes 54-55. .

.% Rule for Courts-Martial 906(b)(16) provides for preliminary rulings on admissibility of evidence outside the presence of members. ‘The purpose of such a motion
,..is 1o avoid the prejudlce which may result from bringing inadmissible matters to the attentlon of court members.” MCM supra note 3, R .C. M -906(b)(16),
dxscussrcn . . Sy e . . -

'1 A o )
3 Courts ma.mal sessions wrthout the presence of members may be eonducted under the Umform Code of Mrlltary Justxee, Amcle 39(3). followmg Rule for Courts-
. Martial 803. . ., k ‘ . o . ) R

‘ ¥ - " - )
. % In Engllsh, the mllltary Judge announeed h1s commission of emor by stating that in hrs view, “the n'ulltary judge is presumed to consider matters: in provrdency
[sic], so I will note what the accused told me . . . [w]hether the counse! has requested itornot .. .." United States v. English, 37 M.J. 1107,1109 (N.M.CM.R. 1993).
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1001(b).  In this area, earlier is probably better, and the motion
for appropriate relief should be made before presentation of the
government'’s presentencing case. :

Uncharged Misconduct in Stipulations of Fact

Evidence of uncharged misconduct may also appear in the
providence inquiry by way of a stipulation of fact. Pursuant to
Rule for Courts-Martial 811, parties may stipulate to the truth of
any fact, the contents of a document, or the expected testimony
of a witness.3” A pretrial agreement may include a promise by
the accused to enter a confessional stipulation whereby the ac-
cused agrees to the truth of facts which establish the accuracy of
the plea.*® Properly drafted, these stipulations may benefit both
parties at a court-martial.*®

- To the trial counsel, stipulations provide a streamlined ve-
hicle for getting facts admitted by the accused during the provi-
dence inquiry before the military judge or the members
impaneled for sentencing. In a judge alone case, the govern-
ment benefits from symbolically®® locking the accused into an
admission of guilt and thereby enhancing the chances of a suc-
cessful plea inquiry and an efficient case disposition. To the
defense, stipulations provide a potential script for the military
judge and accused to follow in establishing the required factual
basis to support the plea.f!

Stipulations accompanying plea agreements become prob-
lematic, however, when the government seeks to include admis-
sions of uncharged misconduct. So long as the agreement is

¥ MCM, supra note 3, R.CM. 811(a).

¥ . R.CM. 705().

¥ In a guilty plea case, this stipulation shoyld be marked as a prosecution exhibit.

e

voluntary, a stipulation may include evidence of uncharged mis-
conduct that would not otherwise be admissible under a Rule
for Courts-Martial 1001(b) analysis.52 Normally, the scope or
permitted use of a stipulation is self-evident from the terms of
the agreement. Along with a recitation of certain facts or state-
ments, a stipulation will normally include language to the effect
that “the parties agree that the stipulation is admissible for all
purposes during the court-martial proceedings” Hence, the par-
ties are normally agreeing not only to the truth of the matters
described in the stipulation, but also to the admissibility of the
evidence both during the providence inquiry and during the
presentencing hearing.

Absent such an agreement, it should not be assumed that a
stipulation accompanying a pretrial agreement is admissible
during the presentencing hearing.%? Rule for Courts-Martial 811
plainly states that the parties stipulate to the truth of the contents
of a document and do not *“add anything to the evidentiary na-
ture of the testimony or document.”% In the normal course of
practice, the distinction between agreeing upon and admitting a
stipulation is often lost. Even without a request for admission
by the trial counsel, judicial scripts lead the military judge to

ask the defense counsel if there is any objection to admission of

astipulation.** Once admitted, the stipulation is subject to-con-
sideration by the judge or the members at the sentencing hear-
ing as an item of evidence properly admitted before findings.®

Gaining admission of information as part of a stipulation ac-
companying a pretrial agreement also provides an avenue for
showcasing uncharged misconduct not otherwise admissible
under Rule for Courts-Martial 1001(b).5” A promise to waive

-® Pursuant to Rule for Courts-Marﬁal 811(d), a party may withdraw from a stipulation any time before it is accepted by the military judge. |

& See infra notes 3-19 and accompanying text. Even without a confessional stipulation, the defense should consider scripting a statement of the facts for the accused
to read in anticipation of the military judge’s inevitable request for the accused to explain what happened.

@ See United States v. Glazier, 26 M.J. 268 (CM.A. 1988).
© IJ. at 270.

“ MCM, supra note 3, R.CM. 811(¢).

© BENCHBOOK, supra note 24, Update 11, at 2-15.

% MCM, supra note 3, R.C.M. 1001(f)(2).

¢ See supra notes 28-47 and accompanying text.
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certain evidentiary objéctions may be included as a term of the
accused’s performance in exchange for a favorable pretrial agree-
ment.® - Here, the requirement that uncharged misconduct be
directly related to the charged offense® is set aside in favor of
arms length bargaining. Within the bounds of due process and
public policy, the price of favorable posttrial action, guaranteed
by a pretrial agreement, may include concurrence by the ac-
cused that certain uncharged nusconduct is relevam to the deter~
mination. of an’ appropnate sentcnce PR

- oo
' ] i i . . B i

"This practice may appear to 1mpmpedy pcrmxt circumven-
tion of the rule of relevance for presentencing'procedure pre-
scribed by the Pres1dent in Rule for Courts-Martial 1001(b). On
the other hand, the current practice enables the accused to choose
between gammg the benefit of his bargam or standmg fast wnthm
the protectwe llmlts of thc rule "

Pl b
h

f A Pmpcjsznl for hﬂproved Pi‘#ttié@ .

Fvcmg the Benchboak .

‘ . £ Lk i .
'Withan understandmg of Rule for C0urts Martial lOOl(b) in
hand, 'we return to the : Benchbook's imprecise language con-
cerning the use of statements made by the accused during the
providence inquiry.” The preceding discussion demonstrates
that when a military judge says that statements by the accused
“may be used” in the sentencing portion of the trial, he cannot
‘be granting permission for the yet unspoken words to be put
‘before the panel. . Instead, the scripted declaration must be un-
derstood ‘as advice to the accused that there is a possibility of

such use.

Although the Benchbook’s language concerning use of the
accused’s statements is not plainly wrong, sentencing practices
would benefit from a change that eliminates the existing invita-
tion for misunderstanding. For example, the Navy-Marine Corps
version of the Benchbook contains a more precise explanation
of the law in this regard.

S

o it ME.In a.moment, you will be placed under .«
' .- path and we will discuss the facts of your case.
If what you say is not true, your statements @ ‘-
may be used against you in a prosecution for
. perjury or false statement. Do you understand
that?

© ACC: Yes/No, sxr/maam I

. [0
“ : o i

T MJ In addmon. the govemmcnt may later. . - -
-1 sk that‘your answers be used against you in-

v " rthe sentencing portion of the tnal ‘Do you B
RN wunderstand that""z ‘ : sy L
This explanation signals only the possibility that the accused’s
statements will be a factor in the determination of his sentence.
At the same time, however, these words remind the parties (and
the judge) that the presentencing hearing is a wholly separate
matter from the guilty plea inquiry. Consistent with established
case law,’? the Navy-Marine Corps script advises the trial coun-
se] to offer-any portion of providence inquiry deemed relevant
for sentencing purposes. Meanwhile, the defense is reminded
of its opportunity to object to improper use of the statements
beyond the immediate purpose of estabhshmg the accuracy of
the guilty plea. ‘

Conclusion

-‘,I"" Sy o . . Voo

" Before accepung a gullty plea, rmhtary Judges are duty bound

'to place an accused under oath and discuss the circumstances

surrounding the commission of a charged offense to determine
the validity of the plea. They also are charged with regulating
the types of evidence submitted for consideration by sentencing
authorities (judge or panel members) following acceptance of a
guilty plea. Statements made by an accused during providence
inquiries are sometimes appropriate for consideration in the sen-
tencing process. Military judges and counsel err, however, if
they fail to analyze the admissibility of evidence of uncharged

® United States v. Gibson, 29 M.J. 379 (C.M.A. 1990), cerr, denied 496 U.S. 907 (1990) (public policy did not require invalidation of guilty plea Induced by defense
originated agrecment to waive evidentiary objections). In 1991, Rule for Courts-Martial 705(d) was amended to allow initiation of pretrial negotiations and
suggestion of pretrial agreement termis by the trial counsel. MCM, supra note 3, 1991 Amendment. Terms still must not be’ prohibited by law or public policy and
must be freely and voluntarily agreed to by the accused. Jd. R.C.M. 705(c)&(d).
N BT R B " ! T Pl :

. . . - o e tsen et
5 i S ! i L. i B SR

® See infra notes 28-47 and accompanying text. oo R sl A N £ SRR

™ The rapidly evolving free-market approach to pretrial negotiations was recently extended to negotiated waivers of unlawful command influence motions affecting
the accusatory phase of courts-martial proceedings. See United States v. Weasler, 43 M.J. 15 (1995). In dissent, then Chief Judge Sullivan lamemcd that the
““contract’ rationale” underlying the majority’s decision and the “condonation of bartered justice” /4. at 21 (Sullivan, C.J. dissenting). RS

N See supra notes 25-26 and accompanying text. oL R e o

™ Dep't of Navy, NavY-MARINE Corps TRIAL Jupiciary TrIAL GUIDE, Jan. 1994, at 16-17. Yet another explanation of this point might be:

M1I: In addition, the gow:mmcm may later seek fo use your answers to my questions against you in the sentcncmg portion of the trial. Do you ¢
understand that?

B See supra notes 28-46 and accompanying text.
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-

misconduct revealed during the providence inquiry in accordance
with the relatively narrow constraints of Rule for Courts-Mar-
tial 1001(b).

When developing a stipulation to accompany a pretrial agree- *

ment, or discussing the use of an accused's statements during a
guilty plea inquiry, clarity should be maintained concerning the

- admissibility of evidence of uncharged misconduct that would

not otherwise be admissible under the rules governing
presentencing procedure. An accused may agree to bargain away

- procedural barriers to judicial consideration of uncharged mis-
“conduct. Such a bargain, however, should be the result of choice,

and not inattention.
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"~ Government Employees as Qui Tam Relators
L O RIS P I N NP T R PE B A B :

WA . : 1

-.Major David Wallace*
Professor Contract Law Department . - . -

e

The Judée Advocate General's School, United States Army
Charlottesville, Virginia !

Clearly, Government employees who fortu-
itously happen to be working on fraud cases
and manage to rush to the courthouse first,
should not be permitted to divert millions of
dollars from the Treasury for their own per-
sonal gain. When Congress amended the False
Claims Act in 1986, it surely did not intend to
give Government employees this type of wind-
fall for performing their Government jobs.'

Senator Strom Thurmond
Introduction

The English translation of the Latin phrase “qui tam pro
domino rege quam pro si ipso in hac parte sequitur” is “he who
sues on behalf of the King as well as himself”> To combat
fraud against the government during the Civil War, Congress
tapped private resources by passing “qui tam” legislation autho-
rizing private parties to bring lawsuit on behalf of the govern-
ment as “qui tam relators.” For more than a century, a share in
the potentially lucrative monetary recovery has provided qui tam
relators ample incentive to vigorously prosecute qui tam law-
suits.

The contemporary concern for financial efficiency in gov-
ernment causes some, like Senator Thurmond, to see a conflict

of interest between government employment and the potentially
lucrative benefits of serving as a qui fam relator. Should gov-
emment employees have standing as qui tam relators under the
False Claims Act (FCA)?* Senator Thurmond answers that ques-
tion with a resounding “No!” Federal courts, however, have
not shared Senator Thurmond’s opinion. Since the 1986 amcnd-

" ments to the FCA, conflicting federal court opinions on this ques-

tion have lead to uncertainty and confusion in the contracting
community.*

This article addresses the qui tam relator issue through a six
part analysis. It introduces the issue, provides the legislative
history of the qui tam provisions to the FCA, discusses the present
statutory scheme, evaluates the federal case law, addresses the
policy considerations of government employee relators, and fi-
nally recommends a solution to resolve this issue.

Background and Legislative History
The Original FCA

In 1863, Congress passed the FCA “to combat rampant fraud
in Civil War defense contracts’”®* The FCA, known at the time
as the “Lincoln Law,” provided for both civil and criminal sanc-
tions for acts of fraud on government contracts.® Such fraudu-
lent conduct included “misrepresenting the costs of producing &
product or charging the govemment more than the product’s

* The author submitted this article to satisfy, in part, the Master of Laws degree requirement for the 44th Judge Advocate Officer Graduate Course, The Judge
Advocate General’s School, United States Army, Charlottesville, Virginia. The analysis and opinions expressed herein are exclusively his own and do not necessar-

ily reflect the position of The Judge Advocate General or the Army.

! 138 Cona. Rec. $7217 (daily ed. May 21, 1992). Senator Thurmond made the statement in the context of introducing a bill to make technical amendments to the

False Claims Act. According to Senator Thurmond:

The problem this bill addresses is that Federal courts have determined that Government employees may also file “qui fam" suits and share in
the recovery. Previously, no Government employee brought such a claim. However, technical amendments to the False Claims Act in 1986
removed the language that had been interpreted to prohibit such suits. As a result, Govenment employees have now filed suits all over the

country.

2 BLack’s Law Dicrionary 1251 (6th ed. 1991). “Qui tam” is an abbreviation for the Latin phrase, “qui tam pro domino rege quam pro si ipso in hac parte sequitur”
A qui tam action is a lawsuit under a statute, which gives to the plaintiff bringing the action a part of the penalty recovered and the balance to the state. The plaintiff

describes himself as suing for the state as well as for himself. /d.

? 31 US.C. §§ 3729-3733 (1988).

¢ H. R. Rer. No. 837, 102d Cong.. 2d Scss. 6 (1992 (report notes that three federal courts of appeals, and several district courts have rendered conflicting opinions
on the issue of whether the 1986 amendments to the False Claims Act permit federal employee suits) [hereinafter H. R. Rep No. 837].

S Act of Mar. 2, 1863, ch. 67, sec 3, 12 Stat. 698. The purpose of the FCA was to encourage private citizens to assist in the fight against fraud.

¢ See Rev. STat. § 3490 (1874); Rev. STAT. § 5438 (1874).
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reasonable value””” Civil penalties under the 1863 FCA included
2 $2000 penalty for each false claim plus double the actual dam-
ages incurred by the govemment L

The original FCA also allowed priva'te citizens to bring qui
tam suits on behalf of the United States. The private plaintiffs,
known as “relators,” received fifty percent of the damages and
forfeitures recovered by the government plus litigation costs.?
Notwithstanding the potential windfall for successful relators,
relatively few qui fam actions were initiated in the late nine-
teenth and early twentieth centuries,!?

During the period of industrial mobilization before World
War II, the number of qui tam suits brought by relators dramati-
cally increased.!! The Department of Justice considered many
of these suits *“parasitic” because the relators based their suits

pending criminal indictment. The govemment argued that this
relator should not recover under the FCA because he did not

_contribute anything new to the discovery of the alleged fraud. !4

In the majority opinion, Justice Black wrote that nothing in the
language of the FCA barred the relator’s action. Moreover, there

“no reason why Congress could not, if it had chosen to do
s0, have provndcd specifically for the amount of new nnforma-
tion which the informer must produce to be entitled to reward "

The 1943 Amendments to the F CA
T il . . . !

Following the Supreme Court’s decision in Hess, the number
of parasitic suits increased. In response, United States Attorney
General Francis Biddle asked Congress to repealithe gui tam
provisions of the FCA.'S ‘In 1943, Congress amended the qui
tam provisions to bar relators from bringing an action based on

on information obtained from indictments, newspapers, and other
public records.!> The problem peaked in 1943 following the
- Supreme Court’s decision in- Urited States ex. rel. Marcus v.
Hess."* In that case, the relator’s complaint closely resembled a

information that the govemment already possessed.'” One of
the effects of the 1943 amendments to the FCA was to bar qui
tam suits by federal government employees.!®

? REv. STaT. § 5438 (1874).
* Id. The statute provides, in part, as follows:

Every person who makes or causes to make, or presents or causes to be presented, for payment or approval, to or by any person or officer in the

. . - eivil, military,.or naval services of the United States . . . knowing such claim to be false . . . or who .. ,'causes to be made . . . any false bill . .

f-\ . or who enters into agreement to defraud the. Govemment . or who, having charge . . . of any money . . . conceal(s) such money . . . shall be
imprisoned at hard labor for not less than onc nor more than five years, or ﬁned not less than one thousand dollars nor more than ﬁve thousand

dollars.
]

3 .S ch No 345, 99th Cong., 2d Scss 8 (1986) Qui lam isan d:brevmnon for the Latin phrase, qui tam pro domino rege quam pro si lpso in hac pnrte sequxtur"
The translauon is "[w]ho sues on behalf of the ng as well as hlmsclf “ Brack's Law Dicrionary 1251 (6th ed. 1991).

e Francis E. Purpcll. Ir., Qui tam under the False Claims Amcndmem Acr of 1986: The Need for Clear Legislative E:pression, 42 Cami. UL. Rev. 935, 940 (1993).

' Tammy Hinshaw, Construction and Application of “Public Disclosure” and “Original Source” Jurisdictional Bars under 31 USC Section 3730(e)(4)—Civil
Actions for False Claims, 117 A.L.R. Fep. 263 (1994).

2 See 89 Cm. Rec 10,846 (1943).

v 317 U0S. 537 (1943).

M Joan R. Bullock, The Pebble in the Shoe: Making the Case for the Government Employee, 60 Tenn. L. Rev. 365, 369 (1992).
 Hess, 317 U.S. at 546, n.12. |

16 See Letter from Attorney General Biddle to Senator Frederick Van Nuys, Chairman of the Senate Judiciary Committee (Mar 22, 1943), reprmted in 89 Cong. Rec.
7,571 (1943). In the letter, Biddle stated as follows:

The result of fthe Hess] decision is that whenever a grand jury retums an indictment charging fraud against the Government there may be a
scramble among would-be informers to see who can be the first to file civil suit based on charges in the indictment. There are now pending 19
such suits. In 18 of these suits the basic allegation of the informers® pleadings were copied from the indictments. To offset this condition the
Department of Justice has undertaken to file civil actions & the same time that the indictment are returned. But this has been found imprac-
tical. Moreover, this make-shift practice does not give adequate time in which to prepare proper pleadings. I believe that Congress should by
" legislation put a stop to this unseemty and undignified scramble. The Government should have sufficient time in which carefully to consider
: the advisability of bnngmg such suits and the nature and comcnts of the pleadmg tobe ﬁled instead of being forced to proceed in the hasty
f R ' masner which alone is now available.

Vo
7 Hinshaw, supra note 11, at 2

® Patrick W. Hanifin, Qui Tom Suits by Federal Government Employees Based on Governmen! Information, 20 Pus, ConT. L.J. 557, 567 (1990).
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N - The 1986 Amendments to the FCA e

; : SR ’"l’

o Durmg the*early ﬂ980s."Congress dramatlcally méreased
- spending for ‘government procurements resulting in‘a corre-
spondmg increasein procurement fraud. 19 T combat this fraud,
in 1986 Congress ‘made sweeping amendmcnts to the FCA to
slnngthen and modernize the statute 2 The most sngmﬁcant
'change conceméd the status of the gui tam relator.?! Congress
made the change, in part. because

Ge Loyt
Judicial interpretation of the 1943 amendment
12l e found that it not only barred parasitic lawsuits, ' -
-but also closed the door toitwo kinds of legiti- "
- inate whistleblower, or *honest informer” ac- - °
‘tions: (1) suits by those who had independent
et information of fraud that the govemment also
-+ thappened to possess; and (2) suits by those
7.« who had given the information to the govern- =
ment before they sued and then found them- -
selves barred by having done s0.2

The 1986 amendments, in marked contrast to the 1943 amend-
ments, enlarged the role of the relator by lowering jurisdictional
requirements for “honest informers.”>* The sponsors of the
amendments did not contemplate government investigators and
auditors filing qui tam suits based on information obtained dur-
ing the course of their employment.#

. The éirneht Statutory Framework . -

Because the majority of the recent federal decisions turn on
 the specific language of the statute, it is 1mportant to consider
that language. The statute prov1des in part ‘as fo]lows ‘

..ii.  (4)(A) No court shall have juﬂsdnctnon over .
an action under this section based upon pub-

T .
(R

2~ lic disclosure of allegations brtransactionsin..ie: 1
215 a-criminal, civil; or administrative hearing, in’ .?'
a congressional, administrative, or. General': - .4
Accounting Office report, hearing, audit, or

-, investigation, or from the news media, unless .-

‘,; - , ., -the action is brought by the Attomey General;,-, .-
i, or the person bringing the action is an ongz- St

. ;nal source of. the mformanon )ty
c b e foL R e Tl e T
(B) For the purpose of thisparagraph, “origi:v ol
nal source” means an individual who has di- " .
rect and independent knowledge of the
.+ .y information on which the allegations are based - - -
.. .-and has voluntarily provided the information =~ .~
. 10 the Government before filing an actionun- - - .,
- der the section which is based on the 1nfor- RO
mation.

MR S R 0 O A A O A D AN ORY Ve T

IR R U S S DS D
‘i S S EE SOt FE O I

To determine if jurisdiction exists for gui tam actions under

. the present stahitory framework, the following questions must

be considered: (1) have allegations made by plaintiffs been pub-

licly disclosed?; (2) if so, is the disclosed information the basis

of the plaintiff’s action?; and (3) if yes, is the plamuff the ongl-
nal source of that informdtion?” ~° T

. ~r
Uy e e ] ‘,

SEVERS LR

Public Pisc;lgsure vy ¢ .
The language of § 3730(e)(4)(A) only bars actions based upon

the public disclosure of allegations or transactions through cer-

: tam reports hczinngs, audlts, mvesnganons, or the news media.
Thé phrase “based upon” means “‘derived from.” A relator bases
their qul tam action upon public disclosure only where the rela-

.- tor has actually denved from that dxsclosurc kndwledge of facts

underlymg his action.? The section’s language arguably re-
. flects congressional intent that parasitic suits, such as Hess,

" should remain prohxbnted % In United States v. CAC-Ramsay,

. RPN Lo . A o
AN ALY A A T

[ "“ 1

KRR SRR TS B SRR AN I
¥ Purcell, supra note 10, at 943. Purcell states, “A 1981 Government Accounting Office’s report estimated that fraud cost the federal government between $150 and
$200 million dollars over a two-and-half year period.” Jd. According to Mark A. Thompson, the Department of Justice estimates the level of fraud o be one-tenth
of the entire federal budget or $100 billion. Stealth Law: Cashing In on Military Fraud, Cal. Law., Oct. 1988, at 33.

- False Claims Amendments Act of 1986, Pub. L. No! 99-$62; 100 Stat. 3153, 3156:57 (1986). Congress changed three areas-of the False Claims Act's“prior
language: damages and awards, filing procedures, and the status of qui fam relators.

o UV e
u 31 U S C. § 3730(b)-(d)

A ; i h i R : K : e : SR RNV S AT : I

2 H. R.Rep. No. 837, supranote4 at 7. [ (e TR A T A £ A Y
o Purcell, supranote 10,8t 94849, 1 T it d s n T e P s e

“ HR.Rer. No. 837.suprd"r|bte4.at 8. . ‘ t ‘ - e " e St
B See Umted Sta(s ex. rel Siller v Becton chkmson. 21 F3d 1339 (4th Cir. 1994) The Umted States Supremc Coun mterpreted thc phr:isc “bnscd upon” in a
manner similar to the cour: in Becton Dickinson in Saudi Arabia v. Nelson. 113 S..Ct l47l (1993). In that case, the Court was asked to interpret a statute that
provides jurisdiction against a forelgn state. The Court staled, “Although the Act [FCA] contains no definition of the phasé ‘based upon,’ and the sparse legislative
history offers no assistance, guidance is hardly necessary!” Jd. Referring to a dictionary definition, the Court held that a claim was “based upon” conduct only if that
conduct formed the basis or foundation for the claim. 2. R RN F

* Hanifin, supra note 18, at 570. .7 .~ 77 " R R R TE R I I TS A R SR SRR o WE g

+16 o' AUGUST 1996 THE ARMY LAWYER ¢ DA-PAM 27-50-285




[

Inc.,”” the court stated it is evident from § 3730(e)(4) that Con-
gress intended to bar parasitic law suits, that is, suits based on
public information. In contrast, other courts have noted that §
3730(e)(4) lacks adequate legislative history to fully know and
understand the intent of Congress. These courts have narrowly
defined the statutory language.?*

Original Source

The second element is the “original source” provision. The
statute explicitly states that a relator is an “original source” who
may file a gui tam suit if he has direct and independent knowl-
edge of the information on which the allegation is based and has
voluntarlly provnded the information before filing an action.
Most courts addressing this language have interpreted “direct”
to mean that a relator who based his action on public disclo-
sures must also have witnessed a portion of the fraudulent con-
duct.®® The courts have interpreted “independent” to mean the
relator did not derive his information from a public source.?

Whether a government employee has direct and independent
knowledge is a factual determination to be made by a court.
Obviously, some types of govemment positions lend themselves
to direct and independent knowledge. Two recent court deci-
sions address this issue. In United States ex. rel. Fine v MK
Ferguson Co.,» a federal district court held that Harold R. Fine,
an auditor for the Office of the Inspector General for the De-
partment of Energy, did not have direct and independent know!-
edge because he did not personally conduct the audits thatled to
the public disclosures. Similarly, in LeBlanc v. Raytheon Co.,*
the federal court held that Roland LeBlanc could not have inde-
pendent knowledge, reasoning that the “fruits of [his] effort be-
long to his employer.”

L]

T44 F. Supp. 1158, 1159 (S.D. Fla. 1990).

® See, e.g., United States v. Wang, 975 F.2d 957, 961 (9th Cir. 1994).
3 861 F Supp. 1544, 1554 (D.N.M. 19%4).

% 913 E2d 17, 20 (1st Cir. 1990).

% H. R. Rep. No. 837, supra note at 9.

% 716 F. Supp. 908 (E.D. Va. 1989).

* Id. at912.

Judicial Interpretation

The federal courts, at the district and appellate levels, have
rendered conflicting opinions on the issue of whether the 1986
amendments to the FCA' ‘permit federal employee suits.”® The
first case after the 1986 amendments to percolate to a court of
appeals was United States ex. rel. Erickson v. American Institute
of Biological Sciences.  In American Institute, the relator, Dr.
James Erickson, was an employee of the Agency for Interna-
tional Development (AID), a Department of State agency.
Erickson was the cognizant technical officer for the AID Ma-
laria Project, which included responsibility for the administra-
tion of the project. The AID contracted with the defendant,
American Institute of Biological Scienceé (AIBS), to work on
the Malaria Project. In December 1986, Dr. Erickson reported
alleged contract violations and misconduct by AIBS to officials
at AID. In February 1988, AID decided not to pursue the alle-
gations of fraud agamst AIBS, and Erickson filed a qui tam ac-
tion.

The federal appellate court addressed the issue of govemn-
ment employees as gui tam relators, in ‘pz_u‘t. as follows:

The current qui tam statute does not directly
address whether govemment employees may
maintain gui fam actions. Thus, the answer to
this question must be sought indirectly through
the statute’s structure, history, and purpose.
Such an inquiry makes clear that there is no
blanket exclusion of government employees
as potential gui tam relators.>

United States ex. rel, Williams v. NEC Corp., 931 F.2d 1493, 1499 (11th Cir. 1991).

® United States ex. rel. Stinson, Lyons v. Prudential Ins. Co., 944 F2d 1149, 1160 (3rd Cir. 1991).
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Regarding the statute’s structure, the court made several ob-
servations. First, in defining the classes of persons eligible to
bring qui tam actions, Congress could either have chosen to make
elrglble only certain defmed groups of persons and exclude oth-
ers or have chosen to 1nclude all persons as ehglble qui tam
relators with certain spcc1ﬁc exceptions.® Congress chose the
latter scheme.>” As a result, the statute first permits any “per-
son” to bring an action and then specifically excludes two groups
of people and two categories of information. The groups of
people include members of the armed forces, Congress, the ju-
diciary, and -senior executive branch officials.”® The two cat-
egories of information are those (1) based on allegations that
are subject of a civil suit or admmrstrauve civil money penalty
proceeding®® and those (2) based on the public disclosure of
allegations or transactions unless the person bringing the action
is an original source of the information.®

Commenting on the statutory structure, the court concluded
that “[t}he inference invited by Congress’ choice on structure is
compelling: Government employees are included in the gen-
eral universe of permissible qui fam plaintiffs unless, in the par-
ticular circumstances, they fall into one of the four specifically
defined excluded groups.*!

The next srgmﬂcant case to address the i lssue was LeBlanc v.
Raytheon Co., inc# Roland A. LeBlanc, a quality assurance

» Id.

7 31 US.C. § 3730(e)(1X(1995).
® Jd. § 3730(e)(2).

® Id. § 3730 ()(3).

“© Id. § 3730 (e)(4)-

e

specialist for the Defense Contract Administration Service
(DCAS), alleged that he observed fraud in the performance of
government contracts by Raytheon Company.*® LeBlanc filed
a lawsuit under the gui tam provisions of the FCA. The district
court concluded that the FCA excludes government employee
relators.* 'The court of appeals sustained the decision but sig-
nificantly narrowed its impact.

The appellate court soundly rejected the district court’s analy-
sis of the public disclosure issue and concluded that the FCA
does not preclude government employees from brmgmgqm tam
actions based on information acquired during the course of their
employment.*> The appeilate court, however, held that because
it was LeBlanc’s responsrbrhty, as a condmon of his employ-
ment, to uncover fraud, he did not possess the independent
knowledge necessary to quahfy as an original source.*

In United States ex. rel. Williams v. NEC Corp.," the court
held that the public disclosure provisions of the FCA prohlbrt a
government employee from filing a qui tam suit based upon in-
formation acquired while working for the government. “ In
Williams, the relator worked as a civilian attorney for the Air
Force, and as part of his official duties, he mvestlgated NEC
Corporation and its wholly owned subsrdrary for bid rigging.
He submitted a report of the alleged bid rigging to his supervi-
sor.¥ The Department of Justice moved to dismiss the relator s

4 United States ex. rel. Erickson v. American Institute of Biological Sciences, 716 F. Supp. 908, 913 (E.D. Va. 1989).

]

913 F.2d 17 (1st Cir. 1990).

4 d at17.

& J4at 31. The district court concluded that because government employees “maintain a dual status—arms of the government while at work, private citizens while
not at work—a ‘public disclosure’ necessarily occurs whenever a government employee uses government information he learned on the job to file a qui tam suit in
his private capacity. The district court went on to conclude that all government employees are barred under the original source exception, as well.

# Jd. at 32. The Court stated that the lower court’s analysis of the issue required the assumption that government employees lead schizophrenic lives and can

publicly disclose information to themselves.

“ Id. The court emphasized that the decision was limited to the facts and that the conclusion did not mean that no government employee could qualify to bring(a qui

tam action under the original source exception.
“ 931 F.2d 1493 (11th Cir. 1991).

“ Id. at 1499.

]

. "\'

% Id. at 1495. The relator contended that when he first became suspicious about the award of contracts to the defendant he discussed his suspicions with the
approprize authoritics, and they indicated that they were not interested in pursuing the matter. The United States claimed that the Air Force did not ignore the
relator’s allegations, but was conducting an active ongoing investigation of his allegations. The court, noting that nothing in the FCA requires a relator to wait until
the United States declines to initiate suit before filing a qui tam complaint, held that this factual dispute was of no consequence.
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complaint for lack of jurisdiction® and argued that the relator
acquired and developed the information that formed the basis of
his complaint during the course of his employment with the Air
Force. The district court granted the Department of Justice’s
motion to dismiss on other grounds.*! On appeal, the appellate
court found that nothing in the plain language of § 3730(e)(4)
bars every government employee from bringing a qui tam ac-
tion. The court, therefore, declined to judicially create an ex-
.ception. It spcc:ﬂcally stated that the FCA bars government
employees from bringing a qui tam action based upon publicly
disclosed information when the employee is not an original
source of the information.® ‘

-The Department of Justice suffered another setback in United
States v. CAC-Ramsay.®®* In CAC-Ramsay, a former Medicare
fraud investigator, upon retirement, filed a qui ram action against
a health maintenance organization and two of its affiliated pro-
viders alleging that the organizations accepted substantial over-
payments from Medicare. The court found that the FCA allows
any person to bring a qui tam suit except four classes of persons
specifically excluded by § 3730(e). The court noted that the
relator filed suit after seeing no meaningful action taken by the
_government, which appears to be exactly what Congress intended
regardless of whether the relator is a government employee.

The two most recent cases, United States ex. rel Fine v. Chey-
ron US.A. Inc. and United States ex. rel Fine v. University of
California, originated with the same relator, Harold R. Fine, and
were decided jointly by the Ninth Circuit.** The Department of
Energy employed Mr. Fine as an assistant manager of a regional
audit office, and he was responsible for not only auditing gov-
ernment contractors but also supervising other auditors perform-
ing that function. The court found that Fine retired from his
position in 1992 and that he was disgruntled because his super-
visors either could not or would not take action against every
perceived violation he brought to their attention.

[

From 1992 to 1993, Fine filed seven qui tam actions in vari-
ous district courts throughout the western United States. Coun-
sel for the University of California Board of Regents and Chevron

‘moved to dismiss their suits in the United States District Court

for Northern California, and the district court granted both mo-
tions.$* On-appeal, a panel of United States Court of Appeals

-Ninth Circuit judges reversed and remanded. An en banc court

re-heard the cases de nova. In a seven to two vote, the court
vacated the reversal and affirmed the district court’s dismiss-
als.’¢ In writing the majority opinion, Judge Cynthia Holcomb
Hall stated, in part, as follows:

The 'statute provides that a relator seeking to
avoid the bar against suits based on public
disclosure must show both that he has a direct
and independent knowledge of the informa-
tion on which the allegations are based, and
that he has voluntarily provided the informa-
tion to the Government before filing an ac-
tion.

The district court is surely correct in its con-
clusion that Fine was no volunteer. He was a
salaried government employee, compelled to
disclose fraud by the very terms of his em-
ployment. He no more voluntarily provided
the information to the govemment than we,
as federal judges voluntarily hear arguments
and draft dispositions.

Interestingly, the “linchpin” of Judge Hall’s analysis regard-
ing Fine's status as a volunteer closely tracks the reasoning in
LeBlanc,” a United States Court of Appeals for the First Circuit
decision. In LeBlanc, the court noted that the relator, LeBlanc,
a quality assurance specialist, had a duty to uncover fraud as a
condition of employment.

% Id. at 1494-95. The Department of Justice argued that the FCA bars any suit by & government employee who based the action on information acquired in the

cou:se of governmient employment.

S 1d. at 1495. The district court dismissed the action for Gilure to state a claim for which relief could be granted and did not address the jurisdiction issue raised by

the Department of Justice.
% Id. at 1500.

© 744 F Supp. 1158 (S.D. Fla. 1990).

¥ United States ex. rel. Flne v. Chevron US.A., No. 93-15012 United States ex rel. Fine v. Umversxty of California, No. 93-15728, 1995 U.S. App. LEXIS 35022
(Sth Cir. Dec. 12, 1995).

% 14, at*3. The district court concluded that in the case against Chevron that “it makes no sense” to permit Mr. Fine to bring a qui tam action. In the case against
the University of California, the Court issued a published opinion, Fine v. University of California. 821 F, Supp. 1356 (N.D. Cal. 1993) In that opinion, the distdct
court held that Mr. Fine was not an original source and that inspector general auditors should be barred from bringing qui fam actions sprnging from inspector
general audits.

% Although it was a seven to two wote, three judges wrote concurring opinions.

$ LeBlanc v. Raytheon Co., Inc., 913 F.2d 17, 20 (1st Cir. 1950).
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Concurring with Judge Hall’s majority opinion, Judge Trott
used a more powerful and probative analytical approach by fo-
cusing on legislative intent rather than on the meaning of the
word “voluntary” in the statute. Trott observed that reading the
qui tam provisions in conjunction with the complementary pro-

-visions of the Inspector General’s Act shows that Congress did

‘not intend current or retired inspector general employees to have
standing as relators. ' In quoting from the govemment’s “sen-
sible” amicus brief, Trott stated that such a lawsuit would “give
every govemment auditor a personal financial stake in matters
that he pursues as part of his federal duties.” Trott wondered,
“Why would Congress silently permit auditors like Inspector
Fine to use their salaried jobs to set up private lawsuits when
such auditors are also subject to a myriad of legal duties and
responsibilities, all of which command independence and free-
dom from personal involvement in their work?”* In the same
vein, Trott found it “bizarre” that government employees can-
not use “frequent flier miles” for personal use, but under the
original panel’s earlier decision, they can pursue lucrative qui
tam suits.> '

The cases outlined above illustrate the different conclusions
that the federal courts at both the trial and appellate level have
reached on this issue. The policy considerations, therefore, be-
come far more important in the analysis of the issue.

- . Policy Considerations

Policy Considerations Against Government Relators

It took the Department of Justice five years to propose a leg-
islative fix to the 1986 amendments to the FCA. In November
1991, the Department of Justice proposed amendments to the
FCA to prohibit qui tam suits by government employees.® In

my opinion, the Department of Justice’s position on prohibiting
government employee relators as a matter of public policy is
correct with a caveat. At least seven policy reasons support pro-
hibiting government employee relators.

First, govemment empldyees may have a strong incentive to
rush to the courthouse when they have any information about a

“criminal or civil fraud investigation, which impairs the

government's fraud fighting efforts. For example, the House
Report states that “[t]he unsealing of the case sixty days after it
is filed, as provided under the qui tam provisions, will alert the
target of the investigation to the Government’s inquiry, and thus
impair the investigation and substantially lessen the chance of a
criminal conviction or recovery.”®! - Given the underlying con-
gressional intent in the 1986 amendments to the FCA to
strengthen the government’s anti-fraud capabilities, it is
counterintuitive to take actions that could hinder that effort.
Judge Trott voiced the same concern when he concluded, “Per-
mitting auditors tosue literally would destroy the govemment's
anti-fraud and anti-waste programs.”@ .. - : :

Second, permitting government employees to bring qui tam
suits undermines their incentive to report all evidence of frand
to responsible officials and may encourage them to hoard infor-
mation, so that they can profit from it later in a suit.® Judge
Michael Hawkins, in concurring with the majority opinion in
Fine considered, in part, this policy implication and stated:

The policy implications which flow fromcon-
cluding otherwise are frightening. Agents of
the United States who are swom to gather facts
in a fair and neutral manner, would, like the
“small town traffic magistrates of a thankfully
“bygone era, have a personal financial stake in

% United States ex. rzl. Fine v. Chevron U.S. A., No. 93-15012; United States ex rel. Fine v. University of Ca]lforma No. 93-15728, 1995 U.S. App. LEXiS 35022
at *8 (9th Cir. Dec. 12, 1995) (Judge Trott listed a series of regulations that prohibit or at least discourage government employees from developing’ a ‘personal/
financial involvement in their work. These include: (1) inspector general employees prohibition from using their public office for private gain, 5 C.F.R. § 2635.101(b)(7);

‘(2) use of government propeny or government time for personal purposes, 5 C.FR. 8§ 2635.704, 2635.705; (3) trafficking “inside information™ for personal

advantage, 5 C.FR. §§ 2635.101(b)(3); (4) participating in any government matter in which the government employee has a finical interest, 5§ C.FR. § 2635.501,
2635.502; and (5) holding of financial interests that may conflict with the impartial performance of government duties, 5 C.ER. § 2635.403.).

% Jd. ludge Trott invokes the reader’s imagination by considering the possibility of Internal Revenue Service auditors ﬁhng qm tam suits agamst compa.mes they

just audited. Moreover, he states:

Shades of the days leading up to the French Revolution of 1789 when taxes were collected by a private concern called the “Ferme Generale,”
or “Tax Farm.” The first to be guillotined in the Place de la Revolution during the incarndine Reign of Terror were the hated private tax
collectors who made a profit by collecting more from the public than the amount needed by the government.

@ H.R. Rer. No. 837, supra note 4, at 11.

o 1
© Fine, LEXIS 35022, at *24.

& Id. at *29.
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the outcome of their efforts. Persons whose -
job it is to discover and report fraud to their
supervisors would benefit from downplaying
the importance of their discoveries . . . . It is
difficult to imagine that Congress, through the
enactment of these complementary measures,
could have intended the creation of some sort
of mad combination of the Sheriff of
Nottingham and Inspector Clouseau.®

Third, government employee relators do not add to the
government’s knowledge of fraud because the information is
already in the hands of the government under principles of
agency. Therefore, if the information does not add any value to
the govemment’s effort to combat fraud, why, as a matter of
public policy, reward someone for telling the government some-
thing it already knows? Critics of this position may argue that it
ignores reality because, while the government may possess in-
formation as a whole, it is of no consequence unless an indi-
vidual or organization that can take action on behalf of the
government.

‘Fourth, pemitting government employees to sue under the
qui tam provisions of the FCA is a second reward for their in-
vestigative efforts.®* The federal government pays government
employees very well to perform certain functions. Why should
a government employee be able to receive additional compen-

sation associated with a qui tam suit simply because his job re- .

sponsibilities fortuitously allow him to learn of the fraud? A
likely consequence of permitting government employee rela-
tors under the present scheme will be that GS-09 auditor or in-
vestigator positions will become more lucrative than senior
executive service positions.®6

Fifth, the present scheme encourages employees to focus their
investigative efforts on those jobs that have a high financial pay-
off. Arguably, a government employee relator may postpone

“ 1

¢ Bullock, supra note 14, a 382.

investigative efforts to allow a potential recovery to become
larger.%’ : :

Sixth, a conflict of interest arises if a govemment employee
relator remains on the case after filing a gui tam action. Federal
law provides that no government employee can serve in a post
in which he has a conflict of interest.® Moreover, having per-
sonal and financial interests of government employees conflict
with their public duties and responsibilities offends a number of
ethical prohibitions. These include: (1) using govemment prop-
erty or governrent time for personal purposes, (2) trafficking
“inside information™ for personal advantage, (3) participating
in any govemment matter in which the employee has a financial
interest, and holding financial interests that may conflict with
impartial performance of government duties.® Critics may ar-
gue that if Congress sanctions the activity it would not be a vio-
lation of these prohibitions so long as the employee takes no
action adverse to the government’s interests.

-Seventh, it is likely that govemment employees would mis-
trust and compete with each other. The mistrust and competi-
tion would likely lead to decreased efficiency because employees
may be reluctant to share critical information regarding a case
for fear that a fellow employee may use the information for per-
sonal gain to the financial detriment of the govemment employee
who shared it.

Policy Considerations Jor Government Relators

A number of public policy arguments support government
relators. First, proponents argue that the government, for any
number of reasons, refuses to follow up on credible evidence of
fraudulent behavior in many cases.™ Arguably, the government
frequently does not pursue allegations that could develop into
significant fraud cases because of a “judgment by federal audi-
tors, investigators, and attorneys that devote scarce resources to
a questionable case may not be efficient.””!

% The Federal Times, February 1995. A general service 9 employee earns between $34,981 and $45,475 depending on their step level. A senior executive service

employee eams between $99,673 and $120,470 depending on their level.
7 Bullock, supra note 14, at 382,

€ Id. at 383,

® United States ex. rel. Fine v. Chevron U.S.A., No. 93-15012; United States ex rel. Fine v. University of California, No. 93-15728, 1995 U.S. App. LEXIS 35022,

at *24 (9th Cic Dec. 12, 1995).
® H. R. Rep. No. 837, supra note 4, at 11.

" Bullock, supra note 14, at 386.
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Second, a closely related argument is' that the government
does not pursue many cases due to resource and budget con-
straints.”? Scarce resources will continue to limit the govern-
ment’s ability to effectively fight fraud. Government employee
relators thus help the government by saving and making money.
They help save money by dedicating significant private resources
to bringing a case to a successful conclusion. Government em-
ployee relators make money for the govcmmcnt through recoup-
ment from contractors. ,

Third, proponents of government relators argue that it is a
“win-win” situation for the government employee relator and
the govemment. Government employee relators have a greater
incentive to aggressively pursue fraud because of the potential
for substantial financial gain. The government wins because
highly motivated relators greatly enhance eﬁons to combat
fraud.”

Fourth, government employee relators may actually deter
fraudulent conduct because contractors would soon realize they
no longer could rely on the “ineptitude or malaise of govern-
ment employees in ferreting out illegal activity."

Proposed Solutions and a Recommendation

The sponsors of the 1986 FCA amendments simply did not
contemplate the issue of government employees using informa-
tion they learned in the course of their duties as the basis of
lawsuits in their own names.” Federal courts that permitted
government employee relator suits strictly focused on the literal
language of the statute. These courts generally concluded that
Congress removed a broad jurisdictional bar and replaced it with
a more specific and less restrictive set of jurisdictional bars.™

Justice Antonin Scalia, in Green v. Brock Laundry Machine
Co.", noted that, “We are confronted here with a statute which,

I

B

IR

if interpreted literally, produces an absurd result . .1 think it
entirely appropriate to consult all public matenals . Likewise,
Justice Stephen Breyer noted the following:

Blackstone himself, more than two hundred
years ago, pointed out that a court need not
follow the literal language of a statute where
doing so would produce an absurd result. He
said that if “collaterally . . . absurd conse-
quences, manifestly contrary to common rea-
son arise out of statutes, those statutes are, with
regard to those collateral consequences,
.- void'78 :

There is no question that the Supreme Court could settle this
issue. Congress, however, needs to address it with a legxslatlve
revision to the FCA because the confusion arose from the unin-
tended consequence of the specific languagc of the 1986 FCA
amendments »

In 1992, Congress introduced two bills intended, in part, to
address the issue of government employee relators.”* To date,
Congress has not enacted either bill or any compromise legisla-
tion. ‘The bill that originated in the House of Representatives,
H.R. 4563, seeks to prevent government employees from filing
qui tam suits based on information obtained during the course
of their employment unless the government employee relators
adhere torigid notification guxdelmes 81 House Resolution 4563
requires government employee relators to have disclosed the
information at least twelve months prior to filing an action. 82
Further, it requires government employee relators to provide the
inspector general of their agency with all relevant facts regard-
ing the alleged fraud. It also requires govemment employee
relators to submit written notice of the disclosure to their super-
visor and the Attorney General # Finally, the government has
twelve months to file suit against the contractor. After the expi-

% 4. (citing John C. Coffec, Ir., Understanding the Plaintiff's Aomey: The Implications of Economic Theory for Private Enforcemem af Law Through Cla.vs aud

Derivative Actions, 86 CoLum. L Rev. 669, 672 n.6 (1986).
™ H. R. Rep. No. 837, supra notc 4, at 8.

® 31 U.S.C. § 3730(e) (1995).

7 490 U.S. 504, 527 (1989).

™ Hinshaw, supra note 11, at 29.

® H.R. Rep. No. 837, supranote 4, at 11,

© §, 2785, 102 Cong., 2d Sess. (1992); H.R. 4563, 102 Cong., 2d Sess. (1992).

% purcell, supra note 10, at 967.
® H.R. 4563, 102d Cong., 2d Sess. 2 (1992).

I
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ration of the twelve month period, a government employee rela-
tor may proceed with a qui tam action.*

Arguably, H.R. 4563 does not address the public policy con-
cerns mentioned above. Government employee relators may
still be compensated twice for the same work, may focus their
investigative efforts on those jobs that have a high personal fi-
nancial pay off, may have personal and financial conflicts of
interest contrary to a myriad of federal regulations, and may
‘mistrust and compete with other govemment employees because
of the payoff of bringing a suit. House Resolution 4563 does
not solve the problem, but it may breed a more sophisticated,
patient government employee relator.

The second bill, which originated in the Senate, bans all qui
tam suits brought by government employees who base their ac-
tions on information obtained during the course of their govern-
ment employment.® - Senate Bill 2785 (S. 2785) provides, in
part, that, “[n]o court shall-have jurisdiction over an action un-
der subsection (b) of this section that is based, in whole or in
part, upon information obtained in the course or scope of gov-
ermmment employment.”

Both the House and Senate impose testrictions on suits initi-
ated by government employees under the FCA.*" The differ-
ence, however, between the two bills is significant. House
Resolution 4563 requires only that the government employee
relator notify an inspector general or other government official
and then imposes a year waiting period.*® Senate Bill 2785 cre-
ates a strict jurisdictional bar prohibiting all qui tam suits based
on information learned by the govemment employee relator
during the course of his employment.*

Both proposed solutions have critics. Some commentators
are critical of the Senate’s approach because “government em-
ployees do not possess split personalities, half govemment em-
ployee and half public citizen . . . If the government refuses to
act on evidence of false claims known by a government em-
ployee, even if learned during the course of employment, the

“ i

¥ §.2785, 102d Cong., 2d Sess. 3 (1992).

. I

¥ Purcell, supra note 10, at 972.

® H.R. 4563, 102d Cong., 2d Sess. 2 (1992).
® §. 2785, 102d Cong., 2d Sess. 3 (1992).

% Purcell, supra note 10, at 970.

* H.R. Rer. No. 837, supra note 4, at 11.

I

employee should be entitled to proceed in the initiation of a qui
tam suit under the FCA.™® Such critics would likely support the
version introduced in the House. The problem with H.R. 4563
is that it does not adequately address the underlying public policy
concerns regarding government employee relators. In a sum-
mary of all of the public policy concerns that would still exist,
the House stated the following:

They said that permitting such suits under-
mined the incentive for such employees to
report all evidence of fraud to responsible gov-
_emment officials; that there were numerous
avenues to encourage such reports; and that
. govemment employee cases do not add to the
" Government'’s knowledge of illegal behavior
since the employee’s information can be con-
sidered already in the hands of the Govem-
ment under principles of agency. They argued
that current employees of the Government
would compete in a race to the court house,
undermine government investigations that
were not yet ripe, and obtain compensation in
_ cases that the Government was pursuing with
“vigorst

In my opinion, S. 2785 offers the best solution to the issue.
First, it addrcsses all of the public policy concerns regarding
govemment employce relators by prohibiting them from bring-

-ing an action based on mformatlon learned during the course of

their employment. Second, it preserves the right of government
employees, who learn of fraud outsxde of theu‘ employment, to
bring a qui tam action.

Senator Thurmond is comect that diverting money from the
public treasury to pay government employees to do what the
govemment already pays them to do does not make sense as a
matter of law and public policy. Congress can put this issue to
rest by specifically excluding qui tam suits from government
employee relators who base their action on information learned
during the course of their employment.
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Supreme Court Upholds Pretextual Searches:
' United States » Whren o

In Mzchael A Whren and James L Brown v, Umted States
(Whren),! the Umted States Suprcme Court upheld the tempo-
Tary detentxon of a motorist based on a trafﬁc violation even
though the traffic violation was allegedly a pretext to cloak the
real motivation for the detention—a search for evidence of an-
other crime. A]though the defendants claimed that the real rea-
son for the detention was to search for drugs, a unanimous Court
held that the detention was lawful under the Fourth Amendment.?
The Court held that police officers’ sub_)ectwe intentions play
no part in determmmg whether a Fourth Amendment intrusion
is valid.? Whren may signal the Court s approval of pretextual
searches, at Jeast in the context of traffic stops, and it indicates
that a search generally will not be unconstxtulxonal simply be-
cause the police had ulterior motives.

In Whren, plam-clothed pohce ofﬁcers were patrollmg in an
unmarked carina drug area in the District of Columbia. Their
suspncnons were aroused when they observed a truck with tem-
porary license plates and two youthful occupants who remained
stopped at a stop sign for an unusually’ long time. ‘When the
‘police officers made a U-turn to head back to the truck, it sud-
denly turned to its right, without signaling, and 'sped off at an
unreasonable rate of speed.*

DR

ot No 955841 1996 LEXIS 3720 at"7 (S . Iune 10 1996)

2 U.S. Consrt. amend Iv.

-

3 Whren, LEXIS 3720, a *13.
1d. at *4, *5.
S Id at*s.

S Id. at *6.

1t TIAGSA PracticeNotes

Cop o b o AN AU VST SR

i." . The police officers followei thé truck and pulled alongside it
-as it stopped behind other traffic at ared light. One of the police

lofficers approached the truck and directed the driver, James

‘Brown, to put the vehicle in park. - The officer observed two
Jarge plastic bags of crack cocaine in the hands of the passenger,
Michael ‘Whren. : Brown and Whren were arrested and several
types of illegal drugs were discovered in the vehicle.®

L R S
: [

At their trial for various federal drug offenses, Brown and

“Whren moved to suppress the drugs found in the vehicle. i They

argued that the stop was not based on ‘probable cause nor rea-
‘sonable belief? that they were engaged in illegal drug activity.
‘They also argued that the ‘police officers’ asserted ground for
-approaching the vehicle to warn the driver concerning traffic
offenses was not valid and merely a pretext to search for contra-
band.? The district court denied the suppression motion hold-
ing that the traffic stop was proper. The defendants were
subsequently convicted.” The appellate court affirmed the con-
victions'® -and the Supreme Court granted certiorari.:- = |

In affirming the defendants’ convictions, Justice Scalia, writ-

.ing for the unanimous Court, held that the traffic stop was proper
' because the police had probable cause to believe that traffic vio-
-ations hall'occurréd.” : The defendants suggested that the ap-
"propriate test should not depend on whether there was probable
_cause to conduct the traffic stop, but whether a reasonable po-

lice officer would have made the stop based on probable cause.'?
The Supreme Court rejected this test noting that its sole purpose

B U I

? A traffic stop does not require probable cause; it may be based simply on reasonable belief that criminal activity is afoot. United States v. Cortez, 449 U. S 4ll

(1981); Texry v. Ohio, 392 U.S. 1 (1986).

* Whren, LEXIS 3720, at *6.

® Id.

¥ United States v. Whren, 53 F3d 371 (D.C. Cic 1995).
I Whren, LEXIS 3720, at *7.

2 1d at"8.
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is to prevent the police from searching for drugs or sxmxlar con-
traband under the guise of a traffic stop.!* The Court pointed
out that the validity of a traffic stop under the Fourth Amerd-
ment does not depend on the subjectwe mouvauans of the offic-
ers involved." o

“The Supreme Court conceded that police officers’ subjective
intent may be relevant in soie areas such as inventories.!s' The
‘Court noted thatan inventory or inspection will be held improper
ifits purpose is to discover evidence of a crime.!6 Howevcr the
Court refused to extend this doctrine to consideration of a po-
lice officer’s subjective purpose in the context of teaffic stops
based on probable cause.!”” The Court pointed out that it had
repeatedly held that an officer’s subjective intent is lrrelevant in
most Fourth Amendment contexts.!®

e

* In Whren, the Supreme Court’s rejection of the pretext test
proposed by the defendants resolved a split among the federal
circuits.!” 'Other than inspections and inventories, Whren sig-
nals the inapplicability of the pretext test in federal practice con-
cerning the Fourth Amendment. Whren also signals the
inapplicability of the pretext test in military practice. While the

-Military Rules of Evidence do not incorporate the pretext test, 2

at least one military court has used language that suggests reli-
ance on the doctrine.2! Although the subjective intent of those
conducting an examination is relevant in the areas of military
inspections? and inventories,® Whren implies that it is gener-
ally not relevant in other Fourth Amendment contexts.

Whren is consistent with the trend of finding searches and
seizures valid when they are based on two grounds, one proper

B 1 at*14. o - A o I

W Id at *13. .
'* The Court noted that it had previously stated that “an inventory search must not be used as a ruse for general rummagmg to dnscover incriminating evidence.” Id.
at *9 (footmote ommed) (quoting Florida v, Wel]s 495 U. S 1,4 (1990)

¥ Id. The Court noted that it had previously upheld a warrantless administrative inspection only after observing that it did not appear to be “a “pretext’ for obtaining
evidence™ of a crime. /d. (quoting New York v. Burger, 482 U.S. 691, 716-17, n.27 (1987)). The military has similar rules to determine the validity of administrative
inspections and inventories. In the military, an inspection is defined as an examination “the primary purpose of which is to determine and to ensure the security,
military fitness, or good order and dlsc:plmc of the unit.” MANUAL FOR CourTs-MARTIAL, UNITED STATES, MIL. R. Evip. 313(b) (1984) [hereinafter MCM]. Addition-
ally, “[a]n examination made for the primary purpose ‘of obtaining evidence for use in a trial by court-martial or other disciplinary proceedings is not an inspection.”
Id. However, the military inspection rule contains a “subterfuge” provision that requires the government to prove that the purpose of the inspection was proper by
clear and convincing evidence if certain triggers are met. The rule is triggered if the purpose of the examination is to locate weapons or contraband and (1) it
immediately follows the report of a specific offense, or (2) specific individuals are targeted for examination, or (3) persons are subjected to substantially different
intrusions during the examination. Jd. An inventory in the military context also must have a primary administrative purpose. /d., MiL. R. Evip. 313(c).

7 Whren, LEXIS 3720, at *9, *10.

® The Court relied on United States v. Villamonte-Marquez. 462 U.S. 579, 584 n.3 (1983) (valid warrantless boarding of a vessel by customs officials was not
invalidated by them following a tip that vessel was carrying marijuana). The Court also relied on Unifed States v Robbinson. 414 U.S. 218 (1973) (traffic violation
arrest was not rendered invalid because it was allegedly a pretext for a narcotics search). Whren, LEXIS 3720, & *12.

® The United States Courts of Appeals for the Tenth and Eleventh Circuits adopted a pretext test equivalent to the one proposed by the defendants in Whren. These
circuits held that a stop is valid only if, under the same circumstances, a reasonable officer would have made the stop in the absence of the invalid purpose. See
United States v. Smith, 799 F.2d 704, 709 (11th Cir. 1986); United States v. Guzman, 864 F2d 1512, 1517 (10th Cir. 1995) (overruled Guzman test). Several other
circuits had rejected this test, finding that an alleged pretextual stop is valid so long as an officer could have stopped the car in question because of a suspected traffic
violation. United States v. Scopo, 19 F.3d 782-84 (2d Cir. 1994); United States v. Hassan, 5 F.3d 726, 730 (4th Cir. 1993). See United States v. Whren, 53 F.3d 371
(D.C. Cir. 1995).

® See MCM, supra note 17, MiL. R, Evip. 311-317. Specifically, the military rule relating to investigatory stops does not include any language similar to the pretext
test. Id. Mi. R, Evip. 314(f).

2 In United States v. Thompson, the court found that military law enforcement officials properly assisted civilian law enforcement agents during a search of the
accused’s house. The Air Force court of appeals found that the civilian investigation was conducted in good faith and was “not simply a ‘subterfuge’ or ‘pretext’
search fabricated to mask the [military] agents' lack of probable cause to search for military property.” 30 M.J. 570, 574 (AFC.M.R).

2 MCM, supra note 17, MiL. R. Evip. 313(b); United States v. Bickel, 30 M.J. 277 (C.M.A. 1990); United States v. Gardner, 41 M.J. 189 (C.M.A. 1994) (urinalysis
inspection was a valid inspection and not an impermissible pretextual seasch).

¥ MCM, supra note 17, MiL R. Evin. 313(c); United States v. Law, 17 M.J. 229 (C.M.A. 1984) (inventory of suitcase accused left behind when permanently
changing station was not a pretext concealing an investigatory motive).
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and the other improper. . For example, the courts have upheld
‘admission of evidence seized during searches tainted by police
misconduct so long as there is an independent, lawful basis for
the search?* or the evidence would have inevitably been discov-
ered® o L : L ‘ . .
A T IS P ST | R R AL S

" Arguably, Whren could be limited to the area of traffic stops
and similar investigatory detentions. However, the Supreme
Court’s language in Whren suggests that its scope is broader.?¢
For example, the subjective intent of military police officers and
commanders should be irrelevant when they properly apprehend
a soldier for one offense even though they suspect him or her of
a much more serious offense. In such a case, the ulterior motive
for the apprehension should not taint any statements or other
evidence subsequently obtained from the soldier.?? e

e

. Defense counsel should realize that Whren takes a potential

‘weapon, the pretexttest, away from them. . Although Whren

makes .ulterior motives irrelevant in most.s¢arch and seizure
cases, defense counsel should remember that such motives are
still relevant in cases involving inspections and inventories. . .-

Trial counsel can use Whren to preclude unnecessary inquir-
ies during search and seizure motions into the subjective mo-

tives of commanders and military pqlice officers.. Whren should

enable trial counsel to focus the motion hearing on the objective

validity of the search or seizure rather than the subjective.intent

of those conductingit. | ...

Whren is another example of the reluctance of the Court to
expand Fourth Amendment protections.?®. The unanimous deci-
sion in Whren is a sign of the Supreme Court’s conservative ap-
proach to search and seizure issues. Major Masterton.

Qe

% Murray v. United States, 487 U.S. 533 (1988); United States v. Camanga, 38 M.J. 249 (CM.A. 1993) (court upheld admission of evidence scized following an
arrest was based on both legally and illegally obtained information). In Camanga, the Court of Military Appeals pointed out that “the exclusionary rule would be
camied to an extreme if an invalid reason to amest canceled a valid one!” Id. at 251-52. i

3 Nix v. Williams, 467 U.S. 431 (1984). See also MCM, supra note 17, MiL. R. Evip. 311(b)(2).

™ In Whren the Court pointed out that: “Not only have we never held, outside the context of inventory search or administrative inspection . .. that an qﬁicer‘s motive
invalidates objectively justifiable behavior under the Fourth Amendment; but we have repeatedly held and asserted the contrary.” United States v. Whren, No.

955841, 1996 LEXIS 3720, at *11, *12 (. Ct. June 1996).

L B See Camanga, 38 MJ. at 251-52. ) ]

B See generally Major R. i?etér Masterton, Recent bevelopmériu m S'earch and Seizure Law. Al‘lM“(‘!.AW.. Mar 1996, at 50.
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Rates of Courts-Martial and Nonjudicial Punishment

The rates of courts-martial and nonjudicial punishment for the second quarter of fiscal year 1996 are shown below.

‘Rates per Thousand

Second Quarter Fiscal Year 1996; January-March 1996
ARMYWIDE 7 CQNUS - EUROPE PACIFIC OTHER
- GCM ' “ 040 '(1.59) 039 *(}.56) 0.37. (1.47) 0.54 (2.18) 000 (0.00)
BCDSPCM . 022 -(087) | 0.21 “ '(0.86) 0.19 (0.77) 027 (1.09) 042 (1.66)
SPCM 0.02 (0.09) 003 (0.12) " 0.00 ~(0.00) 0.00 (0.00) 0.00 (0.00)
SCM --0.12 . - (0.49) . 0.13 (0.54) 0.12 (0.47) 006 (023) [ 000 (0.00)
NP 18.68 (74.74) 20.07 (80.30) 11.43 (45.71? 19.10 .(76.40) 19.51 (78.05)

Note: Based on average strength of 4;89.754. Figures in parenthesis are the annualized rates per thousand.

- Environmental Law Division Notes.
Recent Environmental Law Developments ‘

Thc Environmental Law Division (ELD), United States Army
Legal Services Agency, produces The Environmental Law Divi-
sion Bulletin (Bulletin), which is designed to inform Army envi-
ronmental law practitioners about current developments in the
environmental law arena. The ELD distributes the Bulletin elec-
tronically, appearing in the Announcements Conference of the
Legal Automated Army-Wide Systems (LAAWS) Bulletin Board
Service (BBS). The ELD may distribute hard copies on a lim-
ited basis. The latest issue, volume 3, number 10, dated July
1996, is reproduced below. , ;

Rocky Mountain Arsenal CAMU Designation and HWIR

On 11 June 1996, the Colorado Department of Public Health

and Environment designated the first Corrective Action Man-
agement Unit (CAMU) in Colorado at the Rocky Mountain Ar-
senal (RMA) to receive materials recovered from the basin that

held the combmed remains of Army chemical agent and Shell
Oil Company pesticide produchon The designation proyides
precedent for other installations seeklng a cost-effective alter-
native to the costly and burdensome land dxsposal resmcuon
treatment standards otherwxse reqmred prior to land filling
cleanup waste

Cleanup options for the contents of “Basin " which were
dried and removed to a large storage pile, included leaving the
pile in place, excavating, or seeking CAMU designation. The
first option was rejected by the state, as the pile would not meet
general closure standards for the Resource Conservation and
Recovery Act. The second option would require adding a slurry
wall, excavating the pile, thermally treating to desorb the mate-

" rial or incinerating to meet land disposal restrictions, then land

filling the material. This option was estimated to cost between
2.5 and 3 billion dollars. The CAMU option, which includes an

. on-site hazardous waste landfill, a staging area for the materials

going into the landfill, and the Basin F waste pile drying unit, is
currently expected to cost the installation 2 billion dollars. Thus,
the CAMU designation has saved between 500 million and 1
billion dollars. ,
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The RMA CAMU designation gives credibility to the DOD’s

expected opposition to the Environmental Protection Agency’s

(EPA) elimination of the CAMU rules as a part of the promulga-

tion of the EPA Hazardous Waste Identification Rule. for Con-, ' -

taminated Media (HWIR-Media) rule.! In that proposed rule,
the EPA seeks to develop more flexible standards for wastes and

contaminated media generated during cleanup activities by es- -

tablishing a “bright line” for distinguishing hazardous contami-
nated media from non-hazardous contaminated media.  The
Army opposes the “bright line” approach as stated in the EPA’s

proposed HWIR-Media rule, instead favoring the flexibility and
ease of 1mplementat10n afforded by the industry-backed “uni-
tary approach.” The unitary approach would exempt all cleanup

wastes and contaminated media from Subtitle C if they meet

certain conditions set out in a site-specific Remedial Action Plan
(RAP) approved by the EPA or an authorized state. Because
there would likely be little substantive difference between a state-

designated CAMU and a state-designated RAP, the Army favors .
either the unitary approach or the CAMU rule. In other words, °

retention of the CAMU rule is important only if the EPA ulti-
mately promulgates the HWIR-Media rule using the bright line
approach. Either the'existing CAMU rules or the HWIR-Media
rule unitary approach would afford facilities the cleanup incen-

tive and ﬂextbxhty that the EPA has listed as goals of the new

rule? -

The EPA has extended the comment period for the HWIR-

Medxa rule to 28 August 1996.3 Army comments should be sent
by mail to Commander, Army Environmental Center (ATTN:
SFIM-AECECC, Mr. Shakeshaft), Aberdeen Proving Ground,
MD 21010-5401; by fax to DSN 584-3132 or (410) 671-3132;

or by e-mail to rashakes @aec1.apgea.army.mil. CaptainAnders . -

and Captain Cook.
Executive Order 13007: Indian Sacred Sites

- On 24 May 1996, the President issued an executive order
regardmg the protectlon and preservation of Indian rellglous
practices’ and the accommodatxon of those practices. The or-
der states, in part, that each executive branch agency with statu-
tory or administrative responsxbxllty for the management of
federal lands shall, to the extenit practicable, permitted by law,
and not clearly inconsistent with essential agency functions, (1)
accommodate access to and ceremonial use of Indian sacred sites
by Indian religious practitioners and (2) avoid adversely affect-

(R e ' U T

e

- ing the physical integrity of such sacred sites. Where appropri-

ate, agencies shall maintain the confidentiality of sacred sites.

This mandate should be consistent with existing practice at
each Army installation. Army policy, as specified in the Depart-

“ment of the Army Interim Policy on Native American Cultural

Resources, dated 27 November 1995, requires compliance with
the American Indian Religious Freedom Act of 1978 as
amended?. The Army’s Interim Policy further states, in part, that
installation commanders should identify through use of existing

i ;materials and consultation with local Native American groups

sites that are necessary to the exercise of traditional religions
and shall provide access to military installations for the practice
of traditional religions, rights and ceremonies. Installation com-
manders, however, may impose reasonable restrictions upon
access to such sites on installations when the commander deems
it necessary to protect the safety of the Native Americans, or to

- avoid interference with the military-mission, or for other rea-

sons of natlonal secunty

The Amly s Interim Pohcy remains in eﬂ"ect for one year, or
until publication of Army Regulation 200- 4 Cultural Resources

Management Army Regulatton 200-4 (AR 200-4) will address

_access to sacred sites and incorporate t the Tequirements of the

newly pubhshed executive order. The proponent of AR 200-4

. estimates that the regulation will be published in Octobcr or

November, 1996. Major Ayres

Federal Audnt anllege Update

. | .
The dcbéte 0ver regulator use of the results of environmental

-audits continued recently in two forums. First, the Senate Judi-
. ciary Comrmttee Subcomnuttee onAdministrative Overs1ght and

the Courts ¢onvened on 21 May 1996 to hear testxmony on House
Resolution 1047 (H.R. 1047) and Senate Bill 582 (S. 582). House
Resolution 1047 and S. 582 would amend the rules of evidence
toprovide a pnvnlege for such information, restrict the ability of
the courts 10’ compel testimony concerning audits without a
company’s consent, and immunize companies and individuals
from penalties in cases where they voluntarily disclose viola-
tions of environmental laws. The primary issue raised at Senate

Judiciary hearings was whether a privilege and immunity law

would encourage Or dlscourage comphance

| Requlrcments for Management of Haza:dous Contammated Medla (HW iR-Media), 61 Fed. Reg. 18,780 (1996).

2 See .'d at 18 785 7.

3 Requu'emcnts for Management of Hazandous Comammated Medla, Pmposed Ru]e-Notlce of Extensnon of Comment Penod 61 Fed. Reg 33, 881 (1996)

4 Exec. On.‘ler No l300‘7 61 Fed. Reg: 26, 771 (1996)

) [T LUy

s 42 Us. C §§ 1996- l996a (1994).

. . : - '
! L w P N c
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On behalf of the EPA, Steven Herman, Assistant Administra-
tor of the EPA’s Office of Enforcement and Compliance Assur-
ance, testified in opposition to the legislation, Mr, Herman argued
that the EPA’s new audit policy provided adequate protection
for the regulated community and that “prow(idin g an evidentiary
privilege would allow companies to throw up roadblocks to gov-
ernment investigations, conceal evidence of criminal miscon-
duct, and . .. cripple environmental law enforcement and the
public’s right to know,” Mr. Herman was referring to the EPA's
Policy Statement on Incentives for Self-Policing,® which pro-
vides that the EPA will not request or use an environmental au-
dit report to initiate a civil or criminal investigation of the entity,
but that it may “seek infonmation relative to identifying viola-
tions or determining violations or determining liability or extent
of harm” if the Agency has independent reason to believe that a
violation has occurred.” Mr. Herman noted that the audit policy
permits the EPA to excuse the gravity-based portion of an as-
sessed civil penalty for companies who voluntarily disclose and
correct the violations and satisfy ‘several other criteria, “[n]or
will [the corporation] be subjected to any threat of criminal pros-
ecution, so long as the corporation has not engaged in egregious
misconduct.” - :

~Proponents of the legislation argue that companies are pres-
ently discouraged from conducting audits for fear that the infor-
mation will be used against them, ‘Because most violations are
never detected by state or federal inspection, industry argues
that entities who conduct audits and report violations in effect
penalize themselves. Anaudit privilege and immunity law would
encourage more companies to: audit their environmental com-
pliance posture, which would free the EPA and the states to fo-
cus thelr enforcement resources on truly bad actors.:

Other opponents of audit privilege and imniutiify legislation,
including the Department of Justice and several public interest
groups, opine that the threat of enforcement, not the offcr of
immunity, encourages regulated entities to conduct environmen-
tal audits. They cite a 1995 survey by Price Waterhouse that
found seventy-five percent of the 369 companies who responded
already conduct audits in the absence of a privilege/immunity
law and one third of those that don’t plan to do so. Fueling the
controversy is the current disagreement between the Republi-

5 60 Fed. Reg. 66,706 (1995).

' Id. a1 66,711,

‘Id

? See 3 EPA Enforcemens Manual 9 (June 1996).
© id at2.

" M. at 8.

2 d

¥ EPA TSCA-94-H-10 (consent order 19 April 1996).

e

can-led Congress, which generally supports environmental self-
audit laws, and the Clinton Administration, which adamantly
opposes them. Although hearings have been held on both bills,
it is unlikely that the Republican congressional leadership, wary
about being perceived as “anti-environment,” will schedule any
action on either bill before the November elections.

" A'second debate on audit issues was hosted by the District of
Columbia Bar on 7 May 1996, and concerned the pros and cons
of the new EPA policy.® The debate featured Steve Solow, As-
sistant Bureau Chief of the Justice Department’s Environmental
Crimes Section, to advance the merits of the policy, and Davis
Aufhauser, a partner at the firm of Williams and Connolly, to
present its shortcomings. Much of the debate concerned the
policy’s criminal aspects. Mr. Solow attacked the myths about
audit information being seized as the basis for individual and
corporate criminal prosecutions, backed the policy’s limitation
of immunity to businesses, and touted the policy’s elimination
of the gravity component of a civil penalty as representing “a
dramatic change in EPA policy [that] will have a positive effect
in encouraging compliance.!® Mr. Aufhauser criticized the EPA
and the Department of Justice for limiting the policy to corpora-
tions and agencies, leaving individuals exposed while the par-
ent company is protected. “You might have gotten it backward,”
he said, contending that the reverse would have achieved a
whistleblower effect, providing greater overall deterrent effect
while affording protections to those who need it most.!" Mr.
Aufhauser also criticized the civil enforcement aspects as “un-
spectacular claiming, “[tJhere’s nothing new. It’s the same
policy as before.” 12

« Despite Mr. Herman and Mr. Solow’s suggestions that the
EPA policy will bring about a synergistic relationship between
the EPA and the regulated community, one recent settlement
reveals how the EPA may seek undue credit for use of its audit
policy during negotiations. In CENEX Inc.,'* the Montana-based
petroleum refinery was fined $425,000 for late filing of twenty-
five chemical inventory update reports. The company qualified
for the audit policy's seventy-five percent reduction of the grav-
ity portion of the penalty because the late report filings were
disclosed voluntarily, the filings were made within sixty days
after discovery, there was no immediate danger, filing the re-
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ports prevented a repeat of the violation, and the company was
cooperative. The fine was eventually lowered to $106,250, and
chief EPA attorney Carl Eichenwald reported that'the reduction
was a result of applying the audit policy."* 'Opposing the EPA,
CENEX Inc.’s chief attorney David Veer pointed out that natu-
rally occurring substances such as butane and propane need not
be reported under existing regulations, and that the EPA’s ad-
justment of the fine was simply a “recognition that its legal po-
sition as to the reportability of the chemicals was weak.”!s This
case suggests that the EPA may erroneously credit its penalty
policy with a downward penalty adjustment as a good faith settle-
ment gesture when it is merely an acknowledgment that its legal
position is insupportable. - . : Fa
Another trend to watch is the enactment of several state audit
privilege laws. " As ‘of June 1996, eighteen states have enacted
legislation establishing varying degrees of environmental audit
privileges.: About half of these state audit laws offer immunity
from both-civil and criminal penalties to persons and entities
voluntarily reporting violations detected in such audits provided
that the violations are promptly corrected.: Sxmllar legxslatnon is
pendmg in another twenty-sxx states. : S

' The progresswn of state audit legxslatxon isan mterestmg field
to momtor because it may pit states cons:denng audit leglsla-
tion'against the EPA, which opposes the audit bills. 'The EPA
Region X, for example, threatened Idaho with disapproval of its
Title V air operating permit program unless Idaho either changed
its immunity law or demonstrated why the program would not
undercut the state’s enforcement authority.’ The EPA Region 1
has made a similar announcement to New Hampshire.!” Inter-
estingly, the EPA's Region T recently launched a pilot project
seemingly at odds with the region’s strict oversight policy ar:
ticulated to New Hampshire.. On 6 May 1996, Region 1 un-
veiled its “StarTrack” project; which would privatize regulatory
oversight. Region I offered eight companies in Region I with
strong compliance performance records reduced reporting obli-
gations, no routine inspections and limited amnesty, in exchange
for'which the companies agreed to third party environmental
compliance audits and public availability of,the findings.'®:

- 7
L i

" 10 Toxics Law Reporter 49, at 1443 (May 15, 1996).
15 Id.

18 17 Inside EPA 11, at 6 (March 15, 1996).

7 ld.

' 17 Inside EPA 19, at 17 (May 10, 1996).

e

In policy guidance issued by the Office of Enforcement and
Compliance Assurance on 5 April 1995, Mr. Herman empha-
sized that the EPA has “consistently opposed blanket amnesties
..+ as well as audit privileges that shield evidence of violations
from regulators and jeopardize the public's right-to-know about
noncompliance.””: The guidance was not absolute, however,
providing only that “a State Title V program should not be ap-
proved if State law provides immunity from civil penalties for
repeat violations, violations of previous court or administrative
orders, violations resulting in serious harm or risk of harm, or
violations resulting in substantial economic benefit to the viola-
tor*?® The EPA's resolve in acting on these warnings and its
tréeatment of permit programs in other media remain to be seen.
Before attempting to take advantage of such legislation enacted
in your state, remember that currently, the enactment of statu-
tory privilege in a state does not preclude federal enforcement
action. . But in Harmon Electronics, Inc. recently argued on 1
May 1996 before the Environmental Appeals Board, Harmon
questioned the EPA’s authority to over file under the Resource
Conservation and Recovery Act when a state agency has already
taken enforcement action on the same issue.?® The Harmon
decision is expected by the end of the year.

- Significantly, the House of Representatives has given the EPA
direction in its Fiscal Year 1997 funding legislation (Appropria-
tions Bill for the Departments of Veterans Affairs, Housing and
Urban Development and Related Agencies—H.R. 3666) regard-
ing state environmental audit laws. Report language for H.R.
3666, which passed the House and now awaits Senate markup,
instructs the EPA to work with states to allow implementation
of self-audit laws. While not binding, this language gives the
EPA a clear understanding of congressional interest in.this is-
sue. Even if the Senate passes its Veterans Administration and
Housing and Urban Development Appropriations bill without
similar language, it is not uncommon in such situations for the
final bill to retain the House’s instruction. Captain Anders and
Mr. Krilla, .. ; ) e

¥ See, Memorandum, from Assistant Administrator, OECA, to Regional Counsel, Region X, subject: Effect of Audit Inmunity/Privilege Laws on States’ Abnllty to

Enforce Title V Requirements (5 Apr. 1995) at 2.
2 Id at 4.

2 Harmon Electronics Inc., EPA EAB, RCRA No. 94-4 (1 May 1996).
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Unexploded Ordnance Issues

The Department of Defense (DOD) is developing a range
rule to address unexploded ordnance (UXO) and other constitu-
ents on closed, transferring, and transferred ranges. After months
of discussions with the EPA and other federal agencies (e.g., the
Department of Energy, the Department of Interior, and the United
States Department of Agriculture), the DOD forwarded the pro-
posed rule to the Office of Management and Budget (OMB) on
11 July 1996. , S .

. 'The DOD is optimistic. that the rule will be proposed in the
Federal Registerin August. The public will then have sixty days
in which to provide comments. : During the public comment
period, the DOD will sponsor four Public Involvement Forums
at which DQD representatives will provide information and an-
swer questions. Although the DOD had planned to promulgate
the rule by 2 December 1996, the EPA’s deadline for promulgat-
ing their military munitions rule and the lengthy pre-proposal
period has made that goal impossible. As a result, the DOD is
asking that the EPA not finalize that portion of the EPA military
munitions rule that deals with closed and transferred ranges. The
DOD plans to publish a final range rule in mid-1997.

Installation environmental law specialists (ELSs) should con-
tact their major Army command (MACOM) ELS regarding any
ongoing or planned response activities involving UXO. The
MACOM ELSs can assess these activities to ensure consistency
with current Department of Army policy pending promulgation
of the DOD range rule. Lieutenant Colonel Bell and Ms. Fedel.

Integrated Contingency Plan Guidanée '

The EPA, as chair of the National Responsé Team (NRT),

recently announced the availability of NRT’s Integrated Contin-
gency Plan (“one-plan’) Guidance, which is intended to be used

by facilities in the development of emergency response plansto -

respond to releases of oil and other hazardous substances.

. Currently, your installation may be subject to the release re-

porting and emergency response provisions of some or all of the
following federal regulations:

* EPA’s Qil Pollution Prevention Regulation
(40 CFR part 112.7(d), 112.20-21);

* Minerals Managemént Service's Facility
Response Plan Regulation (30 CFR part 254);

* Research and Specia] Programs Administration’s
Pipeline Response Plan Regulation (49 CFR part
194); '

2 United States v. Olin Corp., 42 ERC 1673, No. 95-0526-BH-S, (§.D.AL. 1996).

© ¥ United States Coast Guard Facility Response Plan
Regulation (33 CFR part 154 Subpart F);

- * EPA’s Risk Management Programs Regulation
(40 CFR part 68);

* Occupational Safety and Health Administration’s
(OSHA) Emergency Action Plan Regulation (29 CFR
1910.38(a));

*+ OSHA’s Process Safety Standardj(29 CFR 1910.1 19);

* OSHA's Hazardous Waste Operations and Emergénéy
- Response (HAZWOPER) Regulation (29 CFR
- 1910.120);

* EPA’s Resource Conservation and Recovery Act
Contingency Planning Requirements (40 CFR part
264, Subpart D, 40 CFR 265, Subpart D, 40 CFR
279.52); and

* Qther applicable state and local emergency planning
guidance.

The *“one-plan” guidance provides a mechanism for consoli-
dating multiple plans that your installation may have prepared,
or may be required to prepare, into one functional emergency
response plan. Installation ELSs should coordinate with your
environmental program manager to determine which regulations
apply to your installation and if the “one-plan” Guidance could
be of use. Captain Anders.

CERCLA Ruling Endangers Retroactive Liability Scheme

In a curious decision issued 20 May 1996, the United States
District Court for the Southern District of Alabama ruled that
the retroactive liability scheme in CERCLA was unenforceable
because there is insufficient evidence of congressional intent to
apply the law retroactively.?? The court also ruled that the local
nature of the health risk and contamination, with waste gener-

. ated solely within the state of Alabama, did not warrant federal

regulation but was instead a matter for local regulation. The
court’s ruling in United States v. Olin Corporation would obvi-
ously change dramatically the way CERCLA has been inter-
preted and implemented. The Department of Justice is secking
expedited consideration of an appeal. Mr. Nixon.

Final Take

The EPA published an updated National Priorities List (NPL)
on 17 June 1996.23 The list, which has a total of 1073 sites,

. includes 154 federal facilities. The Army has 37 sites currently
- on the NPL. :

B National Priorities List for Uncontrotled Hazardous Waste Sites, 61 Fed. Reg. 30,510 (1996).
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- Claims Report

United States Army Cla;ms Service

Tort Claims Note
" Overflight Claims‘

The air is a public highway and aircraft may traverse that
highway at any altitude. However, aircraft interfering with a
landowner’s use and enjoyment of the land can create the basis
for compensable damages. These principles were first enunci-
ated by the United States Supreme Court in 1946 in United States
v. Causby.?* The Supreme Court revisited the overflight issue in
1972 in Laird v. Nelms, a case concerning sonic speed flights of
California-based United States Air Force planes over North Caro-
lina. The Court held that the allegation that liability under the
Federal Tort Claims Act (FTCA) could be based on ultrahazard-
ous acts or strict liability was not acceptable because the FTCA

FETIN

form of mxsfeasance ‘or nonfeasance on the part of the
[g]ovemment” 3 - : ‘ ‘

" Since Causby and Latrd when negligent govcrnment over-
flight conduct has caused damages, the courts have applied the
discretionary function exclusion to preciude liability.* These
decisions relied on testimony from the pilot that the flight had
been conducted under United :States: Air Force regulations es-
tablishing minimum safe altitudes.* When courts were presented
with testimony either from an eyewitness or an expert that the
flight in question was not conducted at the altitude claimed by
the government, the courts held the government liable.* The
requirement that an FTCA claim must be based on a tort under
the law of the jurisdiction in which the tort accurred was not
discussed.” An FT'CA claim for violation or failure to follow a
federal rule or regulation is not compcnsablc unless state law

permits recovery only if there has been negligence or some “other
o : o recognizes a private case of action.' - .

& ‘ I "‘, 1 v ot

! Thls note is an amphﬁcanon and clanﬁcauon of the Note from the Fleld Of Ostriches and Other Rantes—A Clatms Saga. wrmen by Captmn Bnan H. Noml.
ArMYLAw., Apr. 1996, at 43. l N TR e

2 328 U.S. 256 (1946), involved an airport built in 1928 in Greensboro, North Carolina. In 1934, a 2.8-acre farm was built approximately half a mile from the end
of the runway. In 1942, the United States Army Air Corps started flying heavy bombers at the airport following a Civil Aeronautics Administration approved glide
path 83 feet above the farm. The Court held that there was a taking and remanded the case to the United States Court of Claims to determine whether the taking
constituted a permanent of temporary easement. The Court cited as authority Portsmouth Harbor land & Hotel Co v. Umted States. 260 U S. 327 (1922). in which
firing from an Army fort across the plamnff's land was held to const.ltutc a servitude. “

[
| 3

3 406 U.S. 797, 799 (1972), cited as authority Dalehl'tc v Um'ted States, 346 U.S. 15 ( 1953), 'the principal case interpreting the discretionary function exclusion in
the Federal Tort Claims Act (28 U.S.C. 2680(a)). The dissent in Laird cited United States v. Praylou, 208 F.2d 291 (4th Cir. 1953) which applied a South Carolind
statute to hold a pilot ligble for engaging in ultrahazaxdous activities to interpret a similar North Carolina statute that imposed absolute liability on the government
for property damage caused by a plane crashmg near government airfields.

+ Abraham v. United States, 465 F.2d 881 (Sth Cir. 1972) (Miss.); Maynard v. United States; 430 F.2d 1264 (Sth Cir, 1970) (Wash.); Ward v. United States, 331F.
Supp. 369 (W.D. Pa. 1971); McMurray v. United States, 286 F. Supp. 701 (S D. Mo. 1968); Schwartz v. United States, 38 FR.D. 164 (D.N. D I965) Huslander v.
United States, 234 F, Supp. 1004 (W.D.N.Y. 1964). . ' P \ o

$ Dep’t oF AR Force, ReG. 55-34, (No longer in cﬂ’ect). R
. S N

6 Leisy v. United States, 102 F, Supp. 789 (D. Minn. 1952) (United States Navy plane over mink ranch at 150 feet); Wildwood Mink Ranch v. United States, 218 F.
Supp. 67 (D. Minn. 1963) (United States Navy plane over mink ranch at less than 1000 feet);, United States v. Gravelle, 407 F.2d 964 (10th Cir. 1969) (test over
Oklahoma City by flying over 1250 flights above sonic speed between 21,000 to 50,000 feet altitude. The government’s claim was that foundation damage would
not be caused because ground shock of 2.0 inches per second was required and each flight only produced 1.0 inch per second -of ground shock. In rejecting the
government's evidence, the court accepted the plaintiff’s expert testimony based on inspection of the buildings.); Peterson v. United States, 673 F.2d 237 (8th Cir.
1982) (Where one out of fifieen B-52s was flying outside of the flight corridor, the court believed the eyewitness testimony as to altitude being below 500 feet over
the pilot’s contrary tesnmony ); Musick v. United States, 768 F. Supp. 183 (WD Va. 1991) (The government assened that a wind velocity of 100 to 110 miles per
hour was necessary to cause a large limb to break off a hickory tree; but the court rejected this position and assessed Liability based on eyewitness testimony that an
RF-4 reconnaissance plane flew at tree-top level, which violated squadron policy not to go below 300 feet); Greenhalgh v. United States, 82 F.3d 422 (9th Cic 1996)
(In Idaho state court, the government pilots’ testimony that plane complied with Air Force Regulation 55-34 minimum altitude of 30,000 and conflicting expert
testimony as to the altitude required to cause a scaffold to collapse was insufficient to rebut plaintiff ’s expert who stated that aircraft at 25,000 feet moving at sonic
speed would cause the collapse).

7 Indian Towing Co., Inc. v. United States, 350 U.S. 61 (1955) R A

' United States v. S.A. Empresa de Viacao Aerea Riograndense (Varig Airlines), 467 U.S. 797 (1984).
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Federal case law® shows that regardless of the correct inter-
pretation of the Supreme Court cases of Causby and Nelms, a
federal court is more likely to hold the government liable for
injury and damage caused by an overflight below minimum safe
altitude levels established by regulation or standard operating
procedure. The Army has adopted the Federal Aviation Admin-
istration regulation on minimum safe altitudes, which sets a limit
of 1000 feet in congested areas and 500 feet in uncongested
areas.!® These limits do not apply during takeoff or landing or
to helicopters operating at lower altitudes if there is no hazard to
persons or property on the surface. Additionally, “Fly Neigh-
borly” programs established on all Army posts require selection
of routes that prevent flying at low altitudes over communities
or commercial ventures such as livestock or poultry operations
regardless of the date of establishment of the operation. Nap of
the earth (NOE) training flights provrde an example in whlch
routes are carefully selected.

" The United States Army Clalms Service (USARCS) long ago
adopted a policy to consider and pay compensable overﬂlght
claims under the noncombat activity provision of the Mllrtary
Claims Act (MCA).!! Relatively few claims have resulted in
payment of substantial sums under this polrcy These claxms
involved a stampede of cattle contained in a corral near Fort
Rucker as a result of an off-course aircraft during NOE trammg.
a tree top overflight on whelping day at a mink farm between
Yakima Proving Grounds and Fort Lewis; and a Special Forces
low-level flight over a cattle barn in Western Nebiaska. Other
claims raised the specter of deliberate, but denied, conduct by
the pilot. For example, a low-flying helicopter circling repeat-
edly over horseback riders resulting in severe injuries to a rider
thrown from a horse in northern Michigan and a repeatedly cir-
cling helicopter chasing cattle, crushing the cattle owner against
a fence near Fort Campbell indicated willful misconduct. L

In the 1950s and 1960s, large scale off-post maneuvers gen-
erated numerous claxms for damages to domestic fowl. These
claims have decreased because these manetvers are no longer
held and poultry are now generally raised in air conditioned

ot

® See supra note 6 cases crted therein.

e e

soundproof housing. Within the past several years, the USARCs

" bas adjudicated an estimated six claims for damage to exotic

birds allegedly caused by overflights.'? These claims should be
categorized with claims for damage to domestic fowl, that is,
claims based on flights meeting the minimum safe altitude. No
scientific study supports the belief that exotic birds are more
sensitive to noise than domestlc fowl or are damaged by over-
ﬂrghts at or above the nummum ‘'safe alutude 13

i As indicated above, helicopter ﬂights are not,subject to the
minimum safe altitude requirements of 500 and 1000 feet and
may fly lower.!* Studies as to the effect of helicopter noise have
not established a minimum safe altitude at which the noise level
should have lxttle or no effect on domesnc animals. Claims per-
sonnel must Judge the effect of noise by other means Obvi-
ously, the larger the helicopter or the lower the altitude, the greater
the noise becomes For example, a large helicopter flying at
400 feet would create a sound of between eighty-four and ninety-
two perceived noise decibel units (PNdb), a sound roughly equal
to that of a power mower. A medium helicopter at the same
altitude would creaté a sound of between seventy-nine and
enghty-seven PNdb, 4 sound roughly equal to that of a truck or
city bus fifty | feet away. Alight helrcopter would create between
Seventy -two ‘and elghty two PNdb, a sound roughly equal to an
automoblle fifty feet away An approachmg overfhght sound
peaking at elghty PNdb would last for about twenty seconds It
would start at fifty-eight PNdb and rise to ‘eighty PNdb in ten
seconds. It would then decline to fifty-five PNdb in another ten
seconds. The noise level would sound like a power mower last-
ing about one second-or like a truck or city bus for several sec-
onds.’ In a quiet neighborhood, the sound would probably be
audible the entire twenty seconds whereas near a freeway or a
city center the sound would be masked by other sounds and
audible for only several seconds 15 BN .

Other factors affecting perceived noise include the topogra-
phy, ‘wind dn'ectmn cloud conditions, au'craft speed and direc-
tion, and frequent norses in the vicinity, When NOE trammg is
rnvolved ﬂymg as much as 300 to 400 yards off of the selected

° 14 CFR. 9l 123; Der't oF ARMY, REG. 95-1 ‘VARMY AVlAﬁoN-' l’udm" REGUl.mONS Appendix B (30 May 1990).

" 10UsS. C §2733 (1995) This pohcy also apphes to the Army Natlonal Guard Clams Act. 32 U SC. § 715, and the Forelg'n Claims Aet. lO US.C. § 2734,

2 This type of claxm is described in The Army lawyer note referred to in note 1. The mothod of i mvestlgatmg overﬂlght elamms is well estzbhshed and should be
followed for exotic bird damage. DEr'T oF ArmY, REG. 27-20, LEGAL SEvaazs Crams, para. 3-8d(4)() (1 Aug. 1995); Der'T OF ARMY, Pam. 27-162, LEGAL SERVICES:
Crams (15 Dec. 1989).

3 A survey of literature concerning domestic fowl damage was made by Armstrong Laboratory, Brooks Air Force Base, and is on file at USARCS.

“ Safe flying altitude may be determined by the height of an obstruction to navigation. A height of 500 feet above ground level determines whether an object is an
obstruction. Bur see 14 C.FR. 77.23 (1995) (exception for around airports). Below that altitude Federal Aviation Agency Advisory Circular AC 70/7460 states:
“Any temporary or permanent object, including all appurtenances, that exceeds an overll height of 200 feet (61m) above ground level (AGL) or‘exceeds any
obstruction standard contained in FAR part 77, subpart C, should nomally be marked or lighted. However. 2 Fedeml Avxauon Admlmstranon aeronautical study
may reveal that the absence of marking or lighting will not impair aviation. A P . ‘

¥ Helicopter Association International Study, Sept. 1983 (unpublished) (on file with USARCS). -
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route may make the differcnce between payment and 'denial.
Careful investigation will increase the hkehhood of a faxr dtspo—
smon of the matter ’ ;

‘ Installattons operating atrcraft should have a 24-hour hotlme

in place to rccelve complamts about low- ﬂymg aircraft. Re-

ceipt of such complamts should result in the claims personnel
interviewing the complainant and other witnesses as soon as
possible to identify the aircraft and determine the altitude. Claims

personnel should use an expertenced avtator and s1lhouette

charts" m the mtervrews B

In founded clatms mvolvmg Anny atrcraft an Army veteri-'
narian should inspect alleged damage to fowl and hvestock with-
outdelay. If the claims judge advocate dctermmes that an Army
aircraft is not involved, the clarmant should be informed to con-'
tact other services and agencnes mcludmg state and local au-
thonues

' The route of the suspected alrcraft may be estabhshed through
flight records. Interviews of aviation personnel including the
crew of the suspected aircraft, may also establish whether the
craft flew over the claimant’s property atalow altltude In such
interviews, claims personnel frequently encounter poor memo-
ries or evasive answers. Ultimately, the responsnble claims of-
ficer must use sound judgment in determmlng location and
altitude based on the entire lnvesttgatlon

-Evaluat.ion of damages should be based on established prin-
ciples applicable to destruction of or damage to property, that is,
market value at the time of loss compared to market value after
loss. Such value can be ‘established by national publications.
This includes animals that have a special value for breeding pur-
poses. Separate allowance for anticipated progeny is not nor-
mally authorized but is included in the fair market value. If the
claimant contends that a formcrly producttve bird has stopped
laymg eggs the claim should be established by both the produc-
tion records and a veterinarian’s opinion. If producuon loss is
proven, calculate compensation by comparing market value.
Damage to eggs in a nest is extremely doubtful without direct
(eyewitness) proof that the egg was damaged (trampled) during
a below minimum safe altitude overflight. Assuming an egg is
fertile, addling of eggs due to a temporary absence of the bird is
very doubtful. Proof by necropsy should be required.

In conclusion, Army policy is to pay claims under the MCA -,

for damages or injuries caused by overflights below minimum

safe altitudes when established by timely and proper investiga-' -
tion and scientific analysis. The fact that the exotic bird indus-"

o : s T i

16 Dep -r OF Amv. Fnau: MANUAL 44-80 Vlsu;u. Amcn/u-'r Rscoonmon (20 Jul. 1993)

. Tt
[

1 See, eg., Kelr v. Umted States, 853 F2d 398 (6th Cir. 1988).

try is'relatively new does not mean either the type of investiga-

tion: or method of evaluauon should be changed ‘Mr. Rouse
. , N

‘ Standard of Care in‘Medical Malpractice ‘Cases '
N For habthty to attach to the Umted States in medlcal mal-
pracuee claims, all the followmg elements must be present duty.
breach of duty, proximate cause, and damages.. Thls ‘note dis-
cusses 'the elements of duty, breach of duty, and proxxmate cause
in the medical malpracttce context

R T S AT
(l) Duty Wlth respect to the so-called “learned pnofesstons :
for example law, medicine, and religion, the only duty at com-,
mon law was a general one to do no harm. Although a state.
statute may state in general terms that either a national or local
standard will be applied in a particular case, the statute usually,
does not define the specific duty of care owed in a case of pro-
fessional malpractice. To establish the nature and extent of the
quty ¢ owed by the United States in cases of professmnal negh-
gence, one must refer to the standards of the respective profes-
sion rather than to state statutes or common law standards. As
genenally expnessed in most state court decisions, the standard
of care is that practiced by a reasonably ‘prudent practitiorier
with the same or similar quahﬂcattons under the same or similar

cucumstances ‘ ot .

; ;(Determining the specific standard in medical malpractice
cases is usually made by referring to medical texts, journal ar-
ticles, and published medical specialty standards (e.g., the stan-
dards published by the Joint Commission on Accreditation of
Hospitals). The applicable standard also may be determined by
the testimony of medical professionals in the same general medi-,
cal practice (or in the same specialty or subspecialty, as appro-
priate). Additionally, courts have held that hospital internal
regulations are relevant in considering the scope of the duty of

care owed by a hospttal toa pauent—although the regulatxons
do not create the duty. they may define 1t.” '

(2) Breach of Duty. Under common law, medical malprac-
tice liability arises only in the context of the physician/patient
relationship. State statutes routinely broaden the scope of po-
tential liability to include nonphysician health care providers
(HCP) such as opticians, pharmacists, midwives, and paramed-

. ics. Additionally, state case law has expanded liability to medi-

cal settings beyond traditional health care provider/patient

. relationships.. For example, while it is not the general rule, a

radiologist was held liable for failure to warn the plaintiff about
an abnormality discovered in an: X-ray dunng a pre-employ-
“'ment physical.!s

L - R L L R

" Daly v. United States, 946 F.2d 1467 (9th Cir. 1991) (applying Washington 'state law). ' « : R I A
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An HCP is not a guarantor of a good result. Generally speak-
ing, if the HCP exercises reasonable medical judgment under
the circumstances, the HCP will not be held liable for a breach
of duty of care if subsequent events indicate- the HCP made an
erroneous diagnosis. An HCP’s care must be judged based on
the facts known at the tIme rather than “twenty-twenty hind-
sight,”

Most medical malpractice cases require a written opinion or
oral testimony by a qualified medical professional in the same
general practicé or specialty as the deféndant HCP to establish
breach of a medical standard of care. Exceptions involve “com-
mon knowledge” (e.g., basic hygiene measures) and res ipsa
loguitur. Res ipsa is a rule of circumstantial evidence that is
rebuttable presumption and lifts the burden of proving a breach
from the claimant to the defendant. The doctrine applies only
when the following elements are present: exclusive control by
the defendant of the instrumentality that caused the injury; the
incident would not have occurred in the absence of negligence;
and the victim committed no contributory negligence. An ex-
ample of res ipsa in the medical malpractice context is a case in
which a surgeon fails to remove a surgical sponge or other for-

_eign object from the surgical site before closing. Liability un-

der the res ipsa doctrine cannot be imposed on multlple
tortfeasors in the absence of joint responsnblhty 19

_-In medical malpractice cases, a bad result or adverse out-
come is not sufficient evidence of breach of duty (standard of
care). However, a bad result in conjunction with poor or miss-
ing documentation of appropriate care or a decredentialed HCP
could necessitate a-compromise administrative settlement to
avoid substantial risk of an adverse court judgment.?® A differ-
ence of medical opinion or practice is not sufficient evidence to
establish a breach of the standard of care. An expert’s opinion
should be based on appropriate references to medical literature

~and not merely on what his own practice is in a particular case.

As a practical matter, the claims attomey should conduct a claim-

-gnt interview in all medical malpractice cases, during which the

attorney should attempt to obtain not only the claimant’s ver-
sion of the facts, but also the claimant’s theory of liability and
the specific instances that he or she believes ev1dence a breach
of the standard of care. : :

—

Further, during the administrative stage, it is not prudent to
request that the claimant submit an expert opinion in support of
the allega(mns before conducting an mmal inquiry into whether
there is'governmental liability exposure in the case. If an initial
investigation by the claims office indicates that a breach of the
standard of care occurred (i.e., a “pay case™), then it is wiser to
refrain from requesting such an opinion. The claimant will be
spared the unnecessary expense of obtaining an opinion. Also,

'in certain cases, it may be easier to negotiate a reasonable settle-
ment without an expert opinion, However, as a general matter,
before taking final action to deny a claim, a formal request for
an expert opinion in support of the allegations should be pre-
pared and sent to the claimant by certified mail.

(3) Causation. Deviation from applicable standards of per-
formance or care must be the proxxmate cause of the darnage or
m_)ury sustained. : .

- a. Traditional Test. The tradmonal tort test requires the
‘plaintiff to prove injury by a preponderance of the evidence.
'The plaintiff must show that, “more likely than not,” the injury
was caused by a breach owed to the plaintiff by the defendant or
‘the plaintiff cannot recover any damages.! ,

b, Loss of Chance. In the context of medical malpractice
cases, some state jurisdictions have relaxed the traditional test
of proxlmate causation in which the plaintiff must show that
there was a “reasonable medical probability,” or a greater than
50% chance, that the HCP’s negligence caused the injury or
death. In those jurisdictions, courts have allowed the plaintiff to
prevail upon a showing that “some chance of survival” or “sub-
stantial possibility of survival” existed but for the defendant’s

‘breach of standard of care.?2* Not all states have adopted the

loss of chance theory of causation and it is important to thor-
oughly research the state law cases to determine whether or not
loss of chance applies. Additionally, states vary regarding the
effect of finding that the plaintiff experienced a loss of chance
of survival as a result of the defendant's negligent act. In some
states, the plaintiff is entitled to recover the full measure of dam-

“ages. ‘In other states, the plaintiff can only recover damages

proportionate to the percentage of the lost chance.?* Ms. Byczek.

® See UNITED STATES ARMY CLAIMS SERVICE, FEDERAL TorT CLAIMS ACT HANDBOOK, para. iib4a(2)(c) (9 Feb. 1995) { hercinaftcr FTCA HanpBook}.

2 See, e.g., Welsh v, United States, 844 F.2d 1239 (6th Cic 1987) (finding of adverse presumption against government for destruction of critical evidence); Sweet
Sisters of Providence in Washington, 881 P2d 304 (Alaska. 1994) (negllgcnoc per se for hospital and HCPs for failure to maintain or to retain nursing records in

medical malpractice claim).
3 See FTCA HaNDBOOK, supra note 3, § iib4a(3)(a).

2 See id. para. iib4a(3)(b).

2 For example, 30% loss of chance results in a recovery of 30% of the total awardable damages.
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! ‘Personnel Clalms Note
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- The Importance of Repair Est.rmates l‘or E!cctromc Items

0 On three occasions in The Army Lawyer, the: Umted States
Army Claims Service .(USARCS) has discussed. internal dam-
age to electronic items. In May 1993, USARCS provided guid-
-ance on how to perfect carrier liability when there was no external
‘damagé.? In January 1994 USARCS discussed the importance
sof establishing ténder of electronic items:in good condition.?®
Finally, in September 1994, USARCS revisited the need to es-
tablish the tender of the item in good condition; principaily by
obtaining convincing written personal statements from the claim-

ant that the electronic item worked prior to tender.?’ .
co et L i e e R L e
Contmumg wrth the development of substanuauon for mter—
nal damage to electronic items, field claims offices must make
-sure that the claimant understands the importance of obtaining
credible repair estimates from reliable electronic repair firms.
The USARCS has successfully establrshed carrier liability at
the Comptroller General Jevel on three joccasions in cases where
there was not obvious external damage because the repair esti-
mate was detailed, credible, and convincing. In Allied
Intermodal, *‘the repairman noted that the malfunction was due
.to the fact that the ‘shadow mask‘ of the picture tube had come
;loose inside the televrsron" and “[h]c said this. would only occur
rf the set were dropped or stress were applled to the face of the
.tube.?" In Depariment, af the Army Reconsideration, the issue
. was damage to aVCR.. The Comptroller General held: “More-
.over, the VCR, drd not work after delivery because a normally
_sturdy mternal component (a printed circuit card) was physi-
,cally broken.  The record shows that such damage is consistent
with the ttem having been dropped"" In Caryle Van. Lmes.
. *[t]he repairman indicated the malfuncnon was-caused by a bro-
ken main current board due to. rrushandlmg or droppmg
- [w]hile there was not extemal da.mage the type of damage, sus-
talned was consistent wtt}r the item havmg been dropped "29.
A reparr estrmate mdrcatmg that the damage was due to rough
handlmg is not sufficient. -It must adequately describe the dam-
age and explain why the repair person believed that the damage
occurred in transit. It must be detailed and convincing or the
item may not be payable. The following questions are the types
of questions that should be answered by the repair person on the
estimate of repair.

oL s this the type of damage that occurred in
U ansit? Why? T o
PEAOTIR e TR i SR .;fl, RO R G

o 2 ‘Are there loose components in the set? !

it .r“»l‘r<

"3 Cani loose parts be heard?

e 4. Was there a cracked circuit hoard? o )
. L ) (TR SOUE RS B S T R S

;> .. 5. Did the solder points come loose or break .

o ,durmg shrpment due to rough handlmg"

SRS % Were ‘electronic: parts mrsahgned due to -
s iy, improper handling or madequate packmg
A « for shrpment" e R
T L ISR P S i

u

© ' #7.-How is this damage drﬁerent from normal
¢ 1-‘:' “ wearandtear" R
The reparr estlmate must be sufficiently detailed to'covince

the camer, and later the Comptroller General that such damage
occurred in shrpment If a claims examiner is not convmced or
has further questlons about the damaged item, contact the repair
firm, ask probing questions, and record the information obtained
on the chronology sheet. Be sure to date, record the name of the
" person spoken to, and the claims examiner’s narme on the chro-

inology sheet. * The chronology sheet is often included in the
General Accountmg Offrce admmrstratrve reports Ms Schultz

} s

" L ' Afﬁrmatzve Clatms Note v o

b B R

i Ql!artefrly Reports

o Cy
- Field claims offices submit to the United States Army Claims
Servrce (USARCS) quarterly reports reflecting their affirmative
claims activities, These statistics were reported on either DA
. Form 2938-R (Affirmative Claims Report) oron a report gencr-
* ated by the Afﬁrrnatwe Clarms Management Program. .
R AN < e ,.' " . ’iw e
The USARCS recently revrewed all the claims forms cur-
rently maintained by the Department of the Army and the De-
partment of Defense and determined that DA Form 2938-R is
now obsolete and should be deleted from the Army’s inventory.
Field claims offices should discontinue use of this form.

% Claims Report, Personne} Claims Note, Interna! Damage to Electronic Items, Arvy Law., May 1993, at 50.-

B Clarms Report, Personnel Clmms Note,’ Im‘emal Damage to Elecrmnlc ltem.r—Revlslted ARMY Law. l.lan 1994, at 40, " .- .

Corwl ool | T

S Sl R T Lo . v

* Claims Report, Personnel Claims Note, Return to Intemal Damage to Electronic lrems. Army Law,, Sept 1994, at 48.

# Allied Intermodal Forwarding, B-258665, April 6, 1995.
% Department of the Army Reconsideration, B-255777.2, May 9, 1994.

® Caryle Van Lines, Inc., B-257884, Jan. 25, 1995.

AN : . RN

e e Y
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The Affirmative Claims Management Program has the capa- = . 2. Totat Deposits to Military Treatment Facility ‘
bility to generate a quarterly report. Therefore, field claims of- Accounts. ’
fices will submit their quarterly statistics on the computer : E
o~ generated report. Major Park. a. III Corps and Fort Hood. §
1995 Aﬁirmanve Clarilﬁs Report - b. 101st Airborne Division (A]l' Assault) and Fort
S Campbell. :

In ﬁscal year 1995, Ammy claims ofﬁces collected $12 094,786
in medical care recovery claims. "Of that amount, claims per-
sonnel deposrted $7,041,601 into the operation and maintenance
accounts of rmhtary treatment facilities (MTF) The totals for
this year s medical care recoveries and MTF deposits showed
an increase over the past two years. Addmonally, claims offices
collected $11,713 to cover the cost of repairing or replacing
damaged or lost govemnment property.

c. United States Army Armor Center and Fort Knox.
d. Brooke Army Medical Center, Fort Sam Houston.

¢. United States Army Field Artlllery Center and
- Fort Sill. -

3. Total Property Damage Recovery.

- To equitably reward large and small claims offices for their a. Umted States Army Field Amllery Center and

achievements in pursuing affirmative claims, the USARCS uti- ' Fort Sill.
lizes a two tiered recognition system. The USARCS recognizes : : :
the top offices in total medical care récovery as well as the top b. United States Army Armor Center and Fort Knox.

offices in total property damage recovery.’ A new category in-
troduced this year is for ofﬁces that deposned the most money

¢. Joint Readiness Training Center and Fort Polk.
into the operations and maintenance accourts of MTFs. Addi- ,

tionally, the USARCS recognizes the offices that demonstrated d. Carlisle Barracks. 3
the most improvement in their medical care recovery program o ‘ o [
or in their property damage recovery program. ‘ e. United States Army Garrison, Fort Riley. }
‘The United States' Army Claims Service, Europe, receives 4.Medical Care Recovery Program, Most Improved.
/7 special recognition as the top office in total affirmative claims , o e
recovery. Additionally, the United States Armed Forces Claims a. 10th Mountain Division (Light) and Fort Drum.
Service, Korea, receives special recognition for total property _
damage recovery. ‘ , ‘ b. United States Army Missile Command, Redstone
F . ‘ Arsenal.

~ The Judge Advocate General issued certificates of excellence \ S
to those offices that demonstrated superior achievément in the . ~¢. Madigan Army Medical Center.
five award categories with a letter of acknowledgment to each
respective post commander. These offices are listed in order of d. United States Military Academy, West Point.

achievement. Ms. Jedlinski.
, o N e XV 10 Alrborne Corps and Fort Bragg.
* 1.Total Medical Care Recovery.
i g 5. Property Damage Recovery Program, Most
+ - a. United States Army Armor Center and Fort Knox. - Improved.

b, Il Corps and FortHood.  a Calisle Barracks.

c. XVIII Airborne Corps and Fort Bragg. - =~ = - : E b. United States Army, Fort McCoy. J

d; rBrooke Arrrly Medical Center, Fert Sam Houston. » c. United States Army Garrison, Fort Ritchie.

e. 101st Airborne Division (Air Assault) and | d. United States Army Missile Command, Redstone
Fort Campbell. Arsenal.

¢. United States Army, Fort Belvoir.
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Guard and Reserve Affalrs Items :,

GuardandReserveAﬁalrstston OTJAG SRR o ‘ e T

- The Judge Advocate General’s Reserve
Component (On-Site) Continuing
ngal ,Education Program .

+ The following is a current schedyle of The Judge Advocate
General’s Reserve Component (On-Site) Continuing Legal Edu-
cation Schedule. Army Regulation 27-1, Judge Advocate Legal
Services, paragraph 10-10a, requires all United States Army
Reserve (USAR) judge advocates assigned to Judge Advocate
General Service Organization (JAGSO) units or other troop pro-
gram units to attend On-Site training within their geographic
area each year. All other USAR and Army National Guard judge
advocates are encouraged to attend On-Site training. Addition-
ally, active duty judge advocates, judge advocates of other ser-
vices, retired judge advocates, and federal civilian attorneys are
cordially invited to attend any On-Site training session. If you
have any questions about this year’s continuing legal education
program, please contact the local action officer listed below or
call Major Juan Rivera, Chief, Unit Liaison and Training Of-
ficer, Guard and Reserve Affairs Division, Office of The Judge
Advocate General, (804) 972-6380, (800) 552-3978 ext. 380.
Major Storey

Academlc Year 1996 1997 On-Slte CLE 'll'aimng

The Academic Year 1997 On-Site is fast approaching with
the onset of the 90th Regional Support Command’s Dallas, Texas
conference scheduled for 20 - 22 September at the Bristol Suites
Hotel. This promises to be a splendid kick-off which will be
followed by conferences at sixteen additional sites across the
country.

On-Site jnstruction provides an excellent opportunity for prac-
titioners to obtain CLE credit while receiving instruction in a
variety of legal topics. In addition to instruction provided by
professors from The Judge Advocate General’s School, United
States Army, participants will have the opportunity to hear ca-
reer information from the Guard and Reserve Affairs Division,
Forces Command, and United States Army Reserve Command.
Most On-Site locations also supplement these offerings with
excellent local instructors or other individuals from within the
Department of the Army. Many On-Sites feature distinguished
guests from the local community.

Army Regulation 27-1, paragraph 10-10, requires United
States Army Reserve Judge Advocates assigned to JAGSO units
or to judge advocate sections orgamc to other United States Army
Reserve pnits to attend at least one On—Slte conference annu-
ally Ind1v1dual Moblllzatlon Augmentees. Indrvrdual Ready
Reserve, Active Army ‘Judge Advocates, Natmnal Guard Judge
Advocates and Department of Defense civilian attomeys also
‘are strongly encouraged to attend and take advantage of thls
valuable progra.m Ma_]or Storey ‘

Personnel Changes
; Major Erlc Storey has moved on to anew assxgnment and his
replacement as Chief, Unit 'Irammg and Liaison, will be Major
Juan Rivera, ready for duty on or about 15 September 1996. If
you have any questions regarding the On-Site Schedule, contact
the local action officer listed below or call the Guard and Re-
serve Affairs Division at (800) 552-3978 extension 380. Major

GRAOnLinet
;You may contact any member of the GRA team onthe Intemet

at the addxesses below
, .

lCOL"TomTrom'ey,"l1 RSN S

DILeCtOr....coverererrceeseiresessiane tromeyto@otjag.army.mil
,COL Keith Hamack C

USAR Advrsor hamackke@ogag army mll
«LTCPeterMenk,m P Ry ; ’

ARNG AdVISOr .....ccciiivvennninen menkpete@ot]ag army mrl
Dr. Mark Foley, R '

Personnel Actwns SR foleymar@ot_]ag army.mil
MAJ Juan Rivera, .

" Unit Liaison Officer -.......::u...... riveraju@otjag.army.mil
Mrs. Debra Parker, . .

Automation Assistant .............. parkerde @otjag.army.mil

Ms. Sandra Foster, S TS ‘
IMA Assistant .........covererveererenns fostersa@otjag army.mil

“Mrs. Margaret Gro‘gan

Secretary..,..,.....,...,....,....,.;.... groganma@otjag army.mil
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THE JUDGE ADVOCATE GENERAL’S SCHOOL RESERVE COMPONENT

DATE

20-22 Sept. Note: 2.5 days

2-3 Nov.

9-10 Nov.

16-17 Nov.

4-5 Jan. 97

1-2 Feb.

8-9 Feb.

22-23 Feb.
—~

CITY, HOST UNIT
AND TRAINING SITE

Dallas, TX

90th RSC

Bristol Suites

2222 Stemmons Freeway
Dallas, TX 75207

Bloomington, MN

214th LSO

Thunderbird Motor Hotel
2201 East 78th Street
Bloomington, MN 55425

Willow Grove, PA

153d LS0/99th RSC

Willow Grove Naval Air Station
Reserve Pgms Bldg. 601

Willow Grove, PA 19090 .

New York, NY

4th LSO/77th RSC

Fordham University School of Law
160 West 62d Street

New York, NY 10023

Long Beach, CA
78th MSO

Seattle, WA
6th MSO

Columbus, OH

9th MSO

Clarion Hotel

7007 N High Street
Columbus, OH 43085
(614) 436-0700

Salt Lake City, UT
87th MSO
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~ (ON-SITE) CONTINUING LEGAL EDUCATION TRAINING SCHEDULE,
ACADEMIC YEAR 1996-1997

AQIIQMEH_QQ’

MATJ Linda L. Sheffield
4500 Carter Creeck Suite 103
Bryan, TX 77802
(409) 846-1773, FAX 1719

LTC Donald Betzold

6160 Summit Drive, #425
Brooklyn Center, MN 55430
(612) 566-8800

LTC Donald Moser

153d LSO

Willow Grove USAR Center
Woodlawn & Division Avenues
Willow Grove, PA 19090
(215) 925-5800

LTC Myron J. Berman
77th RSC

Building 637

Fort Totten, NY 11359
(718) 352-5703

LTC Andrew Bettwy
10541 Calle Lee, Ste 101
Los Alamitos, CA 90720
(714) 229-3700

MAJ Frank Chmelik
Chmelik & Associates
1500 Railroad Avenue
Bellingham, WA 98225
(360) 671-1796

LTC Timothy J. Donnelly
Sth MSO

765 Taylor Station Road
Blacklick, OH 43004
(419) 625-8373

MAJ John K. Johnson
382 J Street

Salt Lake City, UT 84103
(801) 468-2617

-39




THE JUDGE ADVOCATE GENERAL’S SCHOOL RESERVE COMPONENT
(ON-SITE) CONTINUING LEGAL EDUCATION TRAINING SCHEDULE

DATE

22-23 Feb.

22-23 Feb.

1-2 Mar.

8-9 Mar.

15-16 Mar.

22-23 Mar.

4-6 Apr. ‘

26-27 Apr.

3-4 May

- 40

ACADEMIC YEAR 1996-1997

CITY, HOST UNIT
AND TRAINING SITE

Denver, CO
87th MSO

Indianapolis, IN

IN ARNG

Indianapolis War Memorial
421 North Meridian St.
Indianapolis, IN 46204

Charleston, SC
12th LSO

Washington, DC
10th MSO

NWC (Arnold Auditorium) :

Fort Lesley J. McNair
Washington, DC 20319

San Francisco, CA
75th LSO

Rolling Meadows, IL

91st LSO

Holiday Inn (Holidome)
3405 Algonquin Road
Rolling Meadows, IL 60008

Jacksonville, FL.
174th MSO/FL ARNG

Newport, RI
94th RSC

Naval Justice School at Naval Education & Tng Ctr

360 Eliott Street
Newport, RI 02841

Gulf Shores, AL

81st RSC/AL ARNG
Gulf St Park Resort Hotel
21250'East Beach Blvd.
Gulf Shores, AL 36542
(334) 948-4853
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ACTION OFFICER

LTC David L. Shakes

3255 Wade Circle

Colorado Springs, CO 80917
(719) 596-3326 .

LTC George Thompson
Indiana National Guard
2002 South Holt Road
Indianapolis, IN 46241
(317) 247-3449

COL Robert S. Carr
P.O. Box 835
Charleston, SC 29402
(803) 727-4523

CPT Robert J. Moore
10th MSO

5550 Dower House Road
Washington, DC 20315
(301) 763-3211/2475

LTC Joe Piasta

Shapiro, Galvin, et. al.

640 Third St., Second Floor
P.O. Box 5589

Santa Rosa, CA 95402-5589
(707) 544-5858

MAJ Ronald C. Riley
18525 Poplar Avenue
Homewood, IL 60430
(312) 443-4550

LTC Henry T. Swann -
P.O. Box 1008

St. Augustine, FL. 32085
(904) 823-0131

MALJ Katherine Bigler
HQ, 94th RSC ;
ATTN: AFRC-AMA-JA
695 Sherman Avenue

Fort Devens, MA 01433
(508) 796-6332, FAX 2018

LTC Cary Herin

81st RSC

255 West Oxmoor Road
Birmingham, AL 35209-6383
(205) 940-9304




NCO Professional Development: Building Blocks for Promotion

Sergeant Major Howard Scarborough
Headquarters, First United States Army
- Fort Gillem, Georgia

htrodudion

While serving as the Office of The Judge Advocate General
Liaison to the Personnel Command (PERSCOM), I received a
call from a soldier concerning the master sergeant (E8) promo-
tion list. This soldier was already serving as a chief legal non-
commissioned office (CLNCO) and had an impeccable
reputation for taking care of people and business. He was upset
that he had been passed over for promotion. To make matters
worse, he thought he was far better qualified than one of the
individuals who was selected for promotion. I offered to check
both records and get back to him.

After comparing the records, I found that the soldier who
was selected for promotion had an excellent fiche. He had com-
pleted several of the Judge Advocate General’s Corps (JAGC)
correspondence courses and was enrolled in college. The file of
the soldier who had been passed over did not indicate whether
he had completed any of the JAGC correspondence courses or
whether he was enrolled in college. The soldier who made that
phone call mistakenly thought promotions were based solely on
taking care of people and business. He is not alone. Duty per-
formance is important but it constitutes only the foundation for
noncommissioned officer (NCO) career development.

This article reviews some of the key factors in promotion to
the senior NCO ranks. It is not intended to serve as a compre-
hensive discussion of the entire promotion process. Rather, it
focuses on what one sergeant major thinks are the most impor-
tant, and often most overlooked, aspects of the NCO promotion
process.

Two Promotion Systems—One Focus

Promotion to grades private (E2) through staff sergeant (E6)
is an extremely structured and goal oriented system. Young sol-
diers are promoted by reaching standards associated with time
in grade and service or by achieving the magical number of pro-
motion points. These factors are quantifiable—the soldier al-
ways knows exactly where he or she stands and has a means of
identifying their weak areas. By reviewing the promotion
worksheet, they can see the quickest most efficient means of
accumulating promotion points. This results in the completion
of more correspondence courses or greater emphasis on per-
sonal physical training (PT).

Unfortunately, after promotion to staff sergeant, many NCOs
fail to recognize the key factors in the Department of Army (DA)
level promotion process. No points are awarded and a promo-
tion candidate has no opportunity to impress a promotion board
with an infinite knowledge of military subjects. On paper, it

appears that the promotion system undergoes a drastic change
between E6 and E7. In practice, very little changes.

The factors important when striving for ES or E6 are just as
important when trying to make E7, E8, or E9. College educa-
tion, correspondence courses, knowledge of common tasks, and
the Army Physical Fitness Test (APFT) remain key factors in
the promotion process. The method of communication is the
greatest change between a local promotion board and a DA board.
The most valuable tool for communicating information ta a DA
promotion board is the Noncommissioned Officer Evaluation
Report (NCOER).

The NCOER

The most important document viewed by the promotion board
is the NCOER. A discussion of NCOERSs in this context may
seem unusual because, after all, the individual being considered
for promotion does not prepare the NCOER. However, perfor-
mance input from the rated NCO should be a vital factor in

NCOER preparation.

Many well meaning raters put in bullets like “Best NCO I
ever worked with” or “Outstanding duty performance during
this rating period.” These bullets (you could call them blanks)
may convey that the rater thinks highly of the rated NCO but
they do not convey the type of information needed by the pro-
motion board. Promotion boards are looking for facts, not gen-
eralizations. One way to ensure quality bullets on your NCOER
is to keep a record of facts, figures, and significant accomplish-
ments during the rating period. This ensures that the rater has
the information needed to prepare factual and effective bullets.

Another mistake made by many raters is that they try to in-
clude too much information on the NCOER. It is not nécessary,
nor is it desirable, to have three bullets in every block. There is
absolutely nothing wrong with having a couple of blank success
blocks on an NCOER. The NCOER was designed to preclude
NCOs from getting an EXCELLENCE in every block.. The
NCOER covers such a wide spectrum of responsibilities that it
is virtually impossible to rate most NCOs in every block, much
less give them an excellence rating on any aspect. Confront the
board members with the most important facts! The facts are all
that they need to see.

Promotion boards indicate that the senior rater’s block is the
most important on the NCOER. Unfortunately, many senior
raters resort to general bullets (blanks) because the rater has al-
ready commented on the most important points. There is abso-
lutely nothing wrong with the senior rater restating the strongest

‘points made by the rater. This is desirable because it focuses the
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board’s attention on the NCO’s primary accomplishments and
keeps the emphasis on the facts.

Prior to finalizing the NCOER, the rated NCO should ask to

have it reviewed by the CLNCO or a mentor. Granted, the rater *

must first approve of this, but approval should rarely be with-
held because review by another NCO is a valuable method of
ensuring that'all bullets are strong and chused. ‘

Cormpondence Courses

For appro:umately fifteen years, the Iudge Advocate General s
Corps Sergeant Major, Team PERSCOM, and many of the
CLNCOs have stressed the lmportance of JAGC comespondence
courses.  Despite persistent emphasis, during a recent confer-
ence I overheard several soldiers discussing the possibility of
dropp'nhg out of the Military Paralegal Program due to academic
problems. At the same conference, I also learned that less than
fifty soldiers have completed the Military Paralegal Program.
These facts lead me to believe that the message we have been
preaching for so long is still not getting through.

Noncommissioned officers tempted to drop correspondence
courses fail to focus on promotion as a primary motivator in
their professional development.  Promise a soldier a trip to
Charlottesville on ¢ompletion of the Law for Legal NCO Corre-
spondence Course and see how long it takes to get a completion
certificate back. Unfortunately, after the trip.to Charlottesville,
many NCOs never enroll or complete another correspondence
course. Why? Because they do not recognize the connection
between promotion to E7, E8, or E9 and the JAGC correspon-
dence courses. Because the DA promotmn boards do not oper-
ateon a point system does not negate the importance of JAGC
correspondence courses in the promotion process.

Evidently, many Legal NCOs do not realize that the key fac-
tors in promotion to ES or E6 are also the key factors in promo-
tion to E7, E8, or E9. Education, both military and civilian, isa
crucial factor in all NCO promotions. Promotion boards are
briefed on the role these courses play in the professional devel-
opment of JAGC NCOs. -Team PERSCOM also considers
»completwn of these courses when making selecuons for high
priority assignments.

Many NCOs view JAGC correspondence courses as too dif-
“ficult and time consuming. Even though these courses require
much time and effort, they are not beyond the ability of Legal
NCOs. Itis only natural that the educational requirements asso-
ciated with promotion to E7 be more dlfﬁcult than those associ-
ated with promotion to'ES.. :

As a result of their difficulty, failure of JAGC subcourses is
not- uncommon (some would call it inherent). . Unfortunately,
receipt of a failure notice causes many NCOs to lose interest
and drop the course.. Correspondence subcourse failure indi-
cates one thing—more time and effort is needed. A subcourse
failure notice should never be construed as an indication that'a
Legal NCO is not capable of passing the course. Remember,

the answers are in the book—but they are not verbatim and they
are not in chronological order.

A co)lege degree, especially an associate degree, also is criti-
cal to the promotion process. Promotion board members view

‘legal NCOs as having time to attend college (this is based, in

part, on the number of your contemporaries who have college
degrees). Earning a college degree takes a lot of time, effort,
and money but it pays huge dividends. A committed NCO can-
not accept any excuses on this point—there are no substitutes
for a college degree. ’ '

A college decree also is a critical factor in the quality of life

‘after the Army. In civilian life, college degrees serve as a ticket

‘'or shortcut to management positions. They open doors that you
could not hope to enter otherwise. Civilian life may seem light
years away now, but if you do not start planning today you will
find yourself scrambling to complete your degree as you near
retirement. The final months before separation are hectic enough
without having to tie up time with college.

Tests

Army tests is another overlooked career building block. I

know that the Skill Development Test (SDT) is dead; however,

other annual or semiannual tests have just as much impact on

your professmnal development. The Common Task Test (CTT)

and the APFT both provide legal NCOs with a chance to show
that they are capable of excellent performance outside the of-
fice.

While stationed at Fort Campbell, I served as a grader at a
CTT station. Several soldiers came to my point and immedi-
ately requested a “NO GO.” When I asked why, they stated that
they had already passed enough stations to get a “GO” on the

'C'I'I‘ They saw no reason to waste any more time. What they

were really wasting was an opportumty to get a solid bullet on
their NCOER: “Scored 100% on the Common Task Test.”

When soldiers seeking promou'on'to ESor E6 appear before
apromotion board they are given the opportunity to display their

‘knowledge of military subjects. When seeking promotion to
-E7, E8, and E9 this opportunity is limited to a couple of bullets
‘on an NCOER. Bullets concerning performance on the CTT

telt a promotion board a lot about a soldier’s commitment to
duty. ' Granted, you have to spend more time preparing for the -
test and you won’t get home as early on test day, but bullets of

this type serve as great discriminators in the promotion process.

The APFT is another neglected building block. Most sol-
diers seem content to score in the 225 range. -However, if you
want to send a strong bullet to the promotion board, you should
be training to score at least 290 on the APFT. This entitles you
to an excellent rating in the PT block on your NCOER. This
score serves as further proof that you are better quahﬁcd for
promotion than ‘your contemporaries. @
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The reason many soldiers do not do better on the APFT is
that they believe scoring 290 requires several hours of dedicated
effort in the gym each day. This is not true, especially if your
unit has a well-rounded PT program: If you are willing to dedi-
cate an extra ten minutes before or after PT to do pushups and
sit-ups, you will eventually max those events. '

One of the greatest hindrances to a personal PT program is
disappointment. There will be days when you will do seventy
repetitions and there will be days when you struggle to do twenty-
five—do not worry about it! Just keep working. You will even-
tually reach your goal. Also, have someone periodically check
your form, especially on the pushups. It is easy for bad form to
become habit without realizing it.

Overcoming Disappointment

The difference between success and failure often is based on
response to disappointment. One soldier fails a subcourse and
gives up. Another fails a subcourse, puts more time and effort
into it, and ultimately completes the correspondence course.

One of the greatest disappointments in the life of any soldier
is a promotion pass over. As you recover from this disappoint-
ment, you should consider that you have eight to nine months to
prepare for the next board. You should immediately assess your
record and select some realistic short term goals. There is plenty
of time to complete a JAGC correspondence course if you really
dedicate yourself to it. You may not be able to complete a col-
lege degree but you can complete twelve to eighteen semester
hours. You may not be able to max the APFT but you can raise
your score by fifteen to twenty points. Accomplishing these
goals will prove to the board that you are determined to be pro-
moted.

Parting Shot

The old adage “you miss 100% of the shots you don’t take”
definitely applies to the promotion process. Many good NCOs
miss promotions because they do not believe that they have much
of a chance. My advice is not to worry about the things you
cannot control like selection rates and the quality of the compe-
tition. Earning a promotion hinges on maintaining focus on im-
proving the areas that you do control (education, CTT, APFT).

"CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE)
courses at The Judge Advocate General’s School, United States
Army (TJAGSA), is restricted to students who have confirmed
reservations. Reservations for TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-
tem (ATRRS), the Army-wide automated training system. If
you do not have a confirmed reservation in ATRRS, you do
not have a reservation for a TJAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva-
tions through their unit training offices or, if they are non-unit
reservists, through United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St.
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices,

When requesting a reservation, you should know the follow-
ing:

TIAGSA School Code—181

Course Name—133d Contract Attorneys SF-F10

Class Number—133d Contract Attorneys’ Course SF-F10

~ To verify a confirmed reservation, ask your training office to
provide a screen print of the ATRRS R1 screen showing by-
name reservations.

2. TYAGSA CLE Course Schedule

. 1996
August 1996
12-16 August: 14th Federal Litigation Course
(5F-F29).
12-16 August: 7th Senior Legal NCO Management
Course (512-71D/40/50).
19-23 August: 137th Senior Officers’ Legal Orienta-
tion Course (SF-F1).
19-23 August: 63d Law of War Workshop (SF-F42).
26-30 August: 25th Operational Law Seminar
(SF-F4T).
September 1996
4-6 September:- USAREUR Legal Assistance CLE
(5F-F23E).
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© 9-11 September:
~,9-13 September:

16-27 Septembef:

2d Procurement Fraud Course
‘(5F-F101).‘

USAREUR Administrative Law CLE

_(SF-F24E).

6r.h Cﬁminal Law Advocacy Cburse
(5F-F34).

3. Civilian Sponsored CLE Courses

For further information on civilian courses in your area,
please contact the one of the institutions listed below:

ASLM:

CCEB:

CLA:

“CLESN:

ESI:

American Academy of,
Judicial Education

1613 15th Street, Suite C

Tuscaloosa, AL 35404

(205) 391-9055

American Bar Association

“750 North Lake Shore Drive

Chicago, IL 60611
(312) 988-6200

" American Law Institute-

American Bar Association
Committee on Continuing
Professional Education

4025 Chestnut Street

. Philadelphia, PA 19104-3099

(800) CLE-NEWS (215) 243- 1600

American Society of

Law and Medicine
Boston University School of Law
765 Commonwealth Avenue
Boston, MA 02215
(617) 262-4990

Continuing Education of the Bar
" University of California Extension
2300 Shattuck Avenue
Berkeley, CA 94704
(510) 642-3973

Computer Law Association, Inc.
3028 Javier Road, Suite S00E
Fairfax, VA 22031

(703) 560-7747

" CLE Satellite Network

920 Spring Street
Springfield, IL 62704
(217)' 525-0744 (800) 521-8662.

Educational Services Institute
5201 Leesburg Pike, Suite 600
Falls Church, VA 22041-3203

-(703) 379-2900

~ FBA:

GICLE:

GIT:

GWU:

IICLE:

LRP:

LSU

'MICLE:

MLIL:

NCDA:

' ' Federal Bar Association : E
1815 H Street, NW., Suite 408

Washington, D.C. 20006-3697

’(202) 638-0252

Flonda Bar ,

650 Apalachee Parkway
Tallahassee, FL 32399-2300
(904) 222-5286

The Institute of Com.mumg Legal
Education

PO. Box 1885

Athens, GA 30603

(706) 369-5664

Govemment Institutes, Inc.

966 Hungerford Drive, Suite 24
Rockville, MD 20850 . .

(301) 251-9250

Govemment Contracts Program
The George Washington University
National Law Center

2020 K Street, N.W,, Room 2107
Washington, D.C. 20052

(202) 994-5272

Tllinois Institute for CLE
2395 W. Jefferson Street
Springfield, IL 62702
(217) 787-2080

LRP Publications

1555 King Street, Suite 200
Alexandria, VA 22314 ‘
(703) 684-0510 (800) 727-1227.

Louisiana State UniverSity e
‘Center of Continuing
. Professional Development

Paul M. Herbert Law Center . .

Baton Rouge, LA 70803-1000

| (504) 388-5837

- Institute of Contmumg Lega]

Educatlon
1020 Greene Street o
Ann Arbor, MI 48109-1444
313) 764-0533 (800) 922-6516.

Medi-Legal Institute

15301 Ventura Boulevard, Suite 300
Sherman Oaks, CA 91403

(800) 443-0100

National College of District Attorneys
University of Houston Law Center

. 4800 Calhoun Street -

Houston, TX 77204-6380
(713) 747-NCDA
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- .- National Institute for Trial Advocacy

1507 Energy Park Drive

. St. Paul, MN 55108

NIC:
NMTLA:
PBI:

PLE
L TBAL L

UMLC: ‘”

5. £ . L)
NPTV N

© (800) 225-6482
., (612) 644-0323 in (MN and AK).

National Judicial College

» Judicial College Building . - -
University of Nevada
. Reno, NV 89557
| (702) 784-6747

New Mexico Trial Lawyers* %'
Association

P.O. Box 301 BIRES

Albuquerque, NM 87103

 (505) 243-6003

Pennsylvania Bar Institute
104 South Street

P.O. Box 1027

Harrisburg, PA 17108-1027
(800) 932-4637 (717) 233-5774

Pract.Ismg Law Insutute
810 Seventh Avenue
New York, NY 10019
(212) 765 5700

Tennessee Bar Assoclatlon ‘
3622 West End Avenue

<. . Nashville, TN 37205 . .
. . (615) 383-7421 -

Tulane Law School

., Tulane Umvers:ty CLE N
| 8200 Hampson Avenue, Sunte 300
'New Orleans, LA 70118~
(504) 865 5900 '

Umvers:ty of Miami Law Center
P.O. Box 248087
Coral Gables, FL 33124

"(305)284-4762
i . .- The University of Texas -

+.1 School of Law

Office of Continuing Legal Education

.7127 East 26th Street ..
.. Austin, TX 78705-9968

4. Mandatory Continuing Legal Education Jurisdictions

and Reportmg Dates
Jurisdicti
Alabamars

Arizona

Arkansas

e i ededeed e

Reporting Month
31 December annually
15 September annually

£+ ;30 June annually

. New Mexico

Jurisdiction
California* -
Colorado .-

RE
ta i

Delaware

Florida**

Georéie'7 |

Idaho

Indiana =i - o
Iowa

Kansas

. Kentucky -

Louisiana**

Michigan

 Minnesota
: Mississippi"

.- Missouri - -

Montana

Nevada

:’New'Hambsliire** o

: .‘I:\To;th‘Carolina**
- North Dakota
:Ohio* .

| ‘(“)lldahoxna**

Oregon
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Reporting Month
1 February annually

Anytime within three-year
period

31 July biennially |
Assigned month tnenmally
31 January annually
Admission date lrienm'ail&
31 December annually

1 March annually

30 days after program

30 June annually

31 January annually

31 March annually

30 August triennially

1 August annually
31 July annually " -

1 March annually

~ 1 March annually

1 August nnnueily
: priorto 1 April annua}iy .
28 February annually

. 31 July annually ;

31 January biennially
15 February annually

Anniversary of date of

birth—new admittees and

reinstated members report

- -after an initial one-year: -
.-period; thereafter trienni-

ally
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l 'y !i !i; L e e B Ii ll n'!h‘.i.,‘.“‘ B mm‘ i N i
Pennsylvania®** o 1 30 days after program /. . Washington A 31 January triennially
b e WY s [ *;1g\ C
Rhode Island = - 2. 30 June annually ~ o008 West Virginia 31 July annually
South Carolina** 15 January annually Wisconsin*: IR :21% 1 February annnally
im el Gosien Floplt o eyt .
Tennessee* 1 March annually Wyoming ;’ Ll -30 January annually
R T T LA : . onlal e T
Texas . - 31 December annually * Military Exempt
Utah End of two year comph- ** Military Must Declare Exempnon
T ance period ok A AN
For addresses and detailed information, see the February 1996
Vermont. 15 July biennially .. . i issue of The Amrylaweﬁ:r ; T
EA ¥
Virginia ' o0l 30 June annually i e :
' Gt ]
K . Y B \ 3
? dis

AR AT

1. TJAGSA Materials Available Through the Defense
Technical Information Center sty

Each year TJAGSA publishes deskbooks and materials to
support resident course instruction. Much of this material is
useful to judge advocates and government civilian attorneys who
are unable to attend courses in their practice areas. The Schéol
receives many requests each year for these materials. Because
the distribution of these materials is not in the School’s mission,
TIAGSA does not have the resources to provide these publica-
t.lOﬂS . . : I

To provide another avenue of availability, some of this mate-
rial is available through the Defense Technical Information Center
(DTIC). An oﬂice  may obtain this material i in two ways. The
firstis through auser library on the msta]]atlon "Most technical
and school libraries are DTIC “users” If they are “school” Ji-
braries, they ‘may be free users. The second way is for the office
or organization to become a government user. Government
agency users pay five dollars per hard copy for reports of 1-100
pages and seven cents for each additional page over 100, or
ninety-five cents per fiche copy. Overseas users may obtain one
copy of a report at no charge. The necessary information and
forms for registration as a user may be requested from: Defense
Technical Information Center, 8725 John J. Kingman Road, Suite
0944, Fort Belvoir, Virginia 22060-6218, telephone:  commer-
cial (703) 767-9087, DSN 427-9087.

Once reglstered an ofﬁce or other organization may open a
deposrt account.with the. National Technical Information Ser-
vice to facilitate ordering materials. Information concerning
this procedure will be provrded when a request for user status is
submitted. :

Current Material of Interest - =«

Users are provrded brweekly and cumulative indices. These
indices are classified as a single confidential documeént and
mailed only to‘those DTIC users whose organizations have a
facility clearance.’ This will not affect the ability of organiza-
tions to become DTIC users, nor will it affect the ordering of
TIAGSA publications through DTIC, AIITIAGSA publications
are unclassified and the relevant ordenng information, such as
DTIC numbers dnd utles, will be published in The Army Law-
yer: The followmg TJAGSA pubhcauons are available through
DTIC. The nine-character 1dentlﬁer beginning with the letters
AD are numbers assrg'ned by DTIC and must be used when or-
dering pubhcatrons These pubhcatlons are for government use
only. e

P - "
;*7,_| ”5| 1¢’)

. Contract Law

AD A301096- GOVemment Contract Law Deskbook,’

Vol 1, JA-SOI 1 95 (631 pgs).

(R TEE,

AD A30109_5 ) Govemment Contract Law Deskbook,
“"vol. 2, JA-501-2-95 (503 pgs).

"AD A265777 " Fiscal Law Course Deslcbook ‘JA-sos 95
(471 pgs). - =
S Lt:gal Assistance
AD B092128 ' USAREUR Legal Assistance Hahdbook.
- ‘ IAGS ADA-85-5 (315 pgs).
ST e TP i),
AD A263082 Real Property Guide—Legal Assrstance.r

-~ JA-261-93 (293 pgs).
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AD A305239 -

AD B164534

AD A282033

AD A303938

AD A297426

*AD A308640

AD A280725

AD A283734

" AD A289411

- AD A276984

AD A275507

‘AD A285724
AD A301061
AD A298443

AD A255346
AD A298059

AD A259047

* AD A308341 -

~

* AD A291106

Uniformed Services Worddwide Legal ~ -

; Assistance Directory, JA-267-96 (80 pgs).
*- Notarial Guide, JA-268-92 (136 pgs).

Preventive Law, JA-276-94 (221 pgs).

Soldiers’ and Sailors’ Civil Relief Act

- Guide, JA-260-96 (172 pgs).

Wills Guide, JA-262-95 (517 pgs).

Family Law Guide, JA 263-96 (544 pgs)-

. Office Administration Guide, JA 271-94

(248 pgs).

Cbnsumer Law Guide, JA 265-94
(613 pgs).

Tax Information Series, JA 269-95
(134 pgs).

_Deployment Guide, JA-272-94 (452 pgs).

- Air Force All States Income Tax Guide,

April 1995.

Administrative and Civil Law

Federal Tort Claims Act, JA 241-94
(156 pgs).

Environmental Law Deskbook, JA-234-95

.. (268 pes).

Defensive Federal Litigation, JA-200-95

. (846 pgs).

Reports of Survey and Line of Duty Deter-

~ minations, JA-231-92 (89 pgs).

Government Information Practices,

IA-23595 (326 pEs).

AR 15-6 Invesugat:ons, JA-281-92

(45 pgs).

‘Labor Law

‘The Law of Federal Employment,

JA-210-96 (330 pgs).

The Law of Federal Labor-Managemcnt
Relations, JA-211-96 (330 pgs).

Developments, Doctrine, and Literature

AD A254610

AD A302674
AD A302672
AD A302445

AD 302312

AD A274407

AD A274413

Military Citation, Fifth Edition,
JAGS-DD-92 (18 pgs).

Criminal Law

Crimes and Defenses Deskbook,

JA-337-94 (297 pgs).

Unauthorized Absences Programmed Text,
JA-301-95 (80 pgs).

Nonjudicial Punishment, JA-330-93
(40 pgs).

Senior Officers Legal Orientation,
JA-320-95 (297 pgs).

Trial Counsel and Defense Counsel Hand-
book, JA-310-95 (390 pgs).

United States Attorney Prosecutions,
JA-338-93 (194 pgs). ’

International and Operational Law

AD A284967

AD B136361

Operational Law Handbook, JA-422-95
(458 pgs).

Reserve Affairs

Reserve Component JAGC Personnel Poli-
cies Handbook, JAGS-GRA-89-1
(188 pgs).

The following United States Army Criminal Investigation
Division Command publication also is available through

DTIC:

AD A145966

Criminal Investigations, Violation of the
U.S.C. in Economic Crime Investigations,
USACIDC Pam 195-8 (250 pgs).

*Indicates new publication or revised edition.

2. Regulations and Pamphlets

a. The following provides information on how to obtain
Manuals for Courts-Martial, DA Pamphlets, Army Regulauons.
Field Manuals, and Training Circulars.

(1) The United States Army Publications Distribution Cen-
ter (USAPDC) at St. Louis, Missouri, stocks and distributes
Department of the Army publications and blank forms that have
Army-wide use. Contact the USAPDC at the following address:
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Commander® 10 o0 i Stenngnet 078

U.S. Army Publlcatlons Dlsmbuuon Center
1655 Woodson Road - -+ .. ;i'; GIO™ 0
St. Louis, MO 63114- 6181

(2) Units must have publications accounts to use any part

. of the publications distribution system. The following extract
from Department of the Army Regulation 23-30, The Army-Inte-
grated Publishing and Printing Program, paragraph 12-7c (28
February 1989), is provrded to assist Active, Reserve, and Na-

tional Guardumts A T T e NI,

b. The units below are authorrzed publlcauons accounts with

the USAPDC._»: g 3 fein e SRR N

.
(1) Active Army. "
CEPTE R IR I DR SIS S EP N R Thy G g

(a) Umts orgamzed under.a MC lA PAC that suppons
battalion-size units will request a consolidated publications ac-
count for the entire battalion except when subordinate units in
the battalion are geographlcally remote.. To establish an account
the PAC will forward a DA Form 12-R’ (Request for Establish-
ment of a Publications Account) and supportmg DA 12-series
forms through their DCSIM or DOIM, as appropnate to the'St.
Louis USAPDC, 1655 Woodson Road; St. Louis, MO 63114-
6181. The PAC will manage all accounts established for the
battalion it supports:{Instructiohs for the use of DA 12-series
forms and a reproducible copy of the forms appear in DA Pam
25-33, The Standard Army Publications (STARPUBS) Revision
of the DA 12-Seiers Forms, Usage and Procedures (1 June 1988).

(b) Units not organized under a PAC. Units that are
detachment size and above may have a publications account. To
estabhsh an account,. these units wrll submlt a DA Forgn 12-R
and support.mg DA Form 12 99 forms through their DCSIM or
DOIM, as approprlate to the St. Lours USAPDC 1655 Woodson
Road, St. Louis, MO63114-6181. '

e (c) Staﬁsecnons of F OAs MACOMs mstallgnons, and
combat divisions. These staff sections may establish a smgle
account for each major staff element. To establish an account,
thesq umts wrll follow the procedure in (Q) above

(2) ARNG umts that are company .u;e to State adjutants
general. To establish an account, theése units will submit a DA
Form 12-R and supporting DA Form 12-99 through their State
adjutants general to the St. Louis USAPDC, 1655 Wobdson Road,
St. Louis, MO 63114-6181.

PR L

. .. (3) USAR units that are company size and above and stajjr
sectzons ; from dmszon level and above. To estabhsh an account
these units will submit a' DA 'Form 12- R ‘and suppomng DA
Form 12-99 forms through their suppotting installation and

.CONUSA to the St. Lou1s USAPDC 1655 Woodson Road St.
-Louns, MO 63114 6181 RHRLEE R

ci e L v
T iy

‘o «(4) ROTC Elements.” To estabhsh an account, ROI‘C re-
gions will submit a DA Form 12-R and supporting DA'Form'12-

99 forms through their stipporting ‘iristallation ‘and"TRADOC
DCSIM to'the St./Louis USAPDC, 1655 Woodson Road, St.
Louis, MO 63114-6181. Senior and junior ROTC units will sub-
mit a DA Form 12-R and supporting DA. 1 2-series forms through
their supporting installation, regional headquarters, and
TRADOC DCSIM 10 the St, Louis USAPDC, 1655, Woqdson
Road, St.'Louis, MO 63114-6181.

Umts not descnbed above also may be authonmd‘ accdunts
To establish accounts, these units must send their requests
through their DCSIM or DOIM, as appropriate, to Commander,
USAPPC, ATIN: ' ASQZ-LM, Alexandria, VA 22331-0302."

- &, ' Specific instructions 'for ‘eStablishing inifial distribution
requlrements appear in DA Pam 25 33
- b oo S U TN A
If your unit does not have a' copy of DA Pam 25-33, you
may request one by calllng the St. Louls USAPDC at (314)

263-7305, extension 268. e Dyt
:‘,r“ /‘\’

(7) Units that have established initial distribution require-
ments will receive copies of new, revrsed and changed publica-
tions as soon as they are printed. . :

.(42) Units that require publications that are not on their initial
distribution list can requisition publications using the Defense
Data Network (DDN), the Telephone Order Publications:Sys-
tem (TOPS), the World Wide Web (WWW), or the Bulletin Board
Services (BBS).

v B U D iy e D
(3) Civilians can obtain DA Pams through the National Tech-
nical Information Service (NTIS), 5285 Port Royal Road, Spring-
field, VA 22161. You may ‘reach tlus ofﬁce at (703) 487-4684 or
1-800-553-6847.

(4) A1r Force Navy. and Manne Corps Judge advocates can
request up to ten copies of DA Pams by writing to USAPDC,
1655 Woodson Road, St. Loyis, MO 631146181
3. The Legal Automation Army-Wide Systems Bulletin
Board Serwce ) o ,

2 SRR B R TR A (AP )

a. The Legal Automadtion An‘ny-Wide Systems (LAAWS)
operates an electronic on-line information service (often referred
to as a BBS, Bulletin Board Service) primarily dedicated to serv-
ing the Army legal community for Army ‘access to the LAAWS
Online Information Service, while also providing DOD-wide
access, "Whether you have Army access or DOD-wide.access,
all users will be able to download the TJAGSA publications that
are available on the LAAWS BBS.

Bt

b. Access to the LAAWS KBBS:

) ‘Accéss to the LAAWS On- I.,me Informauon Servrce
(OIS) is currently restricted to 'the fo“llowmg individuals (who
can srgn on by d1almg commercial (703) 806-5772, or DSN 656-
5772 ‘or by using the Triternet Protocol address’ 134 11743 or
Domain Names laawsbbs @otjag.army.mil):
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. (a) ‘Active Army, Reserve. or National Guard (NG) judge
;advocates.
Lo ¢
(b) Actrve. Reserve, or NG Army Legal Admlmsuators
g and enllsted personnel (MOS 71D); .

: (c) thllan attorneys employed by the Dcpaxtment of
the Army, : ¥

(d) Civilian legal support staff employed by the Army
Judge Advocate General’s Corps; ;

(e) Attorneys (military or civilian) employed by certain
_supported DOD agencies (e.g., DLA, CHAMPUS, DISA, Head-
quarters Services Washington), > : 1 5

(f) All DOD personnel dealmg wrth mlhtary legal is-
sues;

(g) Individuals with approved written exceptlons tothe
access pohcy o

(2)- Requests for exceptions to the access policy should be
‘submltted to: .

LAAWS Project Office

. .ATTN: OIS Sysop :
9016 Black Rd., Ste 102
Fort Belvoir, VA 22060-6208

b

c. Telecommumcations setups are as follows:
» - (1) 'The telecommunications configuration for terminal
‘mode is: 1200 to 28,800 baud; parity none; 8 bits; 1 stop bit;
full duplex; Xon/Xoff supported; VT100/102 ot ANSI terminal
emulation. Terminal mode is a text mode which is seen in any
communications application other than World Group Manager.

(2) The telecommunications configuration for World
Group Manager 1s:
- . i ST D
Modem Setup 1200 to 28,800 baud
(9600 or more recommended)

Novelle LAN setup: Server = LAAWSBBS
' (Avarlable in NCR only)

 TELNET setup: Host = 134.11.74.3
(PC must have lntemet capabihty)

(3) The teleeommumcattons for TELNET/Intemet access
~for-users not using World Group Manager is:

IP Address = 134.11.74.3
Host Name = laawsbbs@otjag.army.mil . &

o After signing on, the system greets the user with an opening
menu. Users need only choose menu options to access and down-

.load desired publications,  The system will require new users to

answer & series of questions which are required for daily use

-and statistics of the LAAWS OIS. Once users have completed

the initial questionnaire, they are required to answer one of two
questionnaires to upgrade their access levels. There is one for
attorneys and one for legal support staff.  Once these question-
naires are fully completed, the user’s access is immediately in-
creased. The Army Lawyer will publish information on new
publications and materials as they become available through the
LAAWS OIS.

d. Instructions for Downloading Files from the LAAWS OIS.
(/) Terminal Users

(a) Log onto the LAAWS OIS using Procomm Plus,

“Enable, or some other communications application with the com-

munications configuration outlined in paragraph c1 or ¢3.

(b) If you have never downloaded before, you will need
the file decompression utility program that the LAAWS OIS uses
to facilitate rapid transfer over the phone lines. This program is
known as PKUNZIP. To download it onto your hard drive take

the following actions:

(1) From the Main (Top) menu, choose “L" for File
Libraries. Press Enter.

(2) Choose “S” to select a library. Hit Enter.

(3) Type “NEWUSERS” to select the NEWUSERS

file library. Press Enter.

(4 Choose “F” to ﬁnd the file you are Tooking for.
Press Enter.

) (.i) Choose “F" to sort by file name. Press Enter.

(Q) Press Enter o start at the begmnmg of the ]lSt

"and Enter again to search the current (NEWUSER) ltbrary

(Z) Scroll down the list until the file you want to down-
load is htghllghted (in this case PKZ110.EXE) or press the let-
ter to the left of the file name. If your file is not on the screen,

“press Controt and N together and release them to see the next

screen.

(ﬁ) Once your file is highlighted; press Control and

D tOgether to download the highlighted file.

(9) You will be given a chance to choose the down-
load protocol. If you are using a 2400 - 4800 baud modem,

.choose pption “1”. If you are using a 9600 baud or faster mo-
- dem, you may choose “Z” for ZMODEM. Your software may

‘not have ZMODEM available to: it. 'If not, you can use

~“YMODEM. If no other optlons work for you, XMODEM is

your last hope. :
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*(1@) The next step will. depend on your software. - If

you are using a DOS version of Procomm, you will hit the“Page

"Down” key, then select the protocol again,’ followed by a ﬂlc
name. Other software varies.

(11) Onceyou have completed all the necessary steps
to download, your computer and the BBS take over until the file
is on your hard disk. Once the transfer is complete, the software
will let you know in its own special way.

(2) Client Server Users.
(a) Log onro the BBS
{(b) Click on the “Files” button

(c) Chck on the button wrth the plcture of the drskettes
and a magnifying glass. ; e ‘ RN

(d) You will get a screen to set up the options- by which
you may scan the ﬁle libraries. o ‘

(e) Prcss the "Clear” button. . = L
() Scroll down the list of hbranes until you see the
NEWUSERS library.- : :
- ‘L i
(g) Click in the box next to the NEWUSERS lrbrary
An “X” should appear. . ‘ .

~(h) Click on the “List Files” button. .

(i) When the list of files appeérs, hlghlight the lile Srou
are looking for (in this case PKZ110.EXE).

(§) Click on the “Download” button.

(k) Choose the directory you want the file to be trans-
ferred to by clicking on it in the window with the list of directo-
ries (this works the same as any other Windows appl:cauon)
Then select “Download Now.”

m From here you'r‘eorr‘;rpu‘ter takes okr. . '

., (m) You can contmuc workmg m World Group whrle
the file downloads.

‘ (3) Follow the above list of directions to download any
files from the OIS, substituting the appropriate file name where
applrcable

e. To use the decompression program, you will have to de-

- compress, or “explode,” the program itself. To accomplish this,
‘boot-up into DOS and change into the directory where you down-
loaded PKZ110.EXE. Then type PKZ110. The PKUNZIP util-
ity will then execute, converting its files to usable format. When
it has completed this process, your hard drive will have the us-

‘RESOURCE.ZIP - May 1996

‘able, exploded version of the PKUNZIP utility program, as well

as all of the compression or decompression utilities used by the
LAAWS OIS. You will need to move or copy these files into the
DOS directory'if you want to use them anywhere outside of the
directory you are currently in (unless that happens 16 be the DOS -
directory or root directory) Once you have decompressed the

‘PKZ110 file, you can use PKUNZIP by typing PKUNZIP

<filename> at the C:\> prompt.

PR S I . TN
TRUE ORI P ; |

4. TJAGSA Publications Available Through the LAAWS
BBS

e LA S E R T e S T i

The following is a current list of TTAGSA publications avail-
able for downloading from the LAAWS BBS (Note that the date
UPLOADED is the month and year the file was made available

“on the BBS; publication date is available within each pubhca-

tion):

Tepipaar et

" " A Listing of Legal Assis-
tance Resources, May
1996

: 1995 AF All States In-
‘ ‘come ‘Tax Gulde for use
with 1994 state income
tax returns, January 1995.

e sty

ALLSTATE.ZIP January 1996

LR

. I

June 1990 The Army Lawyer/Military
e ~ - Law-Review "Database
2 .. ... ENABLE 2.15. Updated
... through' the /1989 . The
T e Army Lawyer Index. It in-
<o - cludes a menu system and

an explanatory memoran-
R | I A I A A i"'.dum'AR,L»Ame'WPF'

List of educational televi-
‘ :,‘sron programs maintained
.. in the video information li-
brary at TIAGSA of actual
¥t U Ve ... w.oClassroominstructions pre-
‘ - sented at the school and
video productions,
LTI e o Novemberl993

oo T

CHILDSPTASC February 1996 A Guide to Child Support

. ) v b, T T wouwd
[ R ViL . CeiTalih

Enforcement Against Mili-
oo tary ‘Personnel, February
1996.

SORELITRT L e sl
CHILDSPT.WP5 : February. 1996 . A Guide to Child Support
Enforcement Against Mili-
«- . tary Personnel, February

. 1996. : N

i T I S PECR I PR Y B
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FOIA1.ZIP

FILE NAME

DEPLOYEXE

FTCA.ZIP

FOIA.2.ZIP

FSO 201.ZIP

-JA200.ZIP
JA210DOC.ZIP

-JA211DOC.ZIP

JA231.ZIP -~

JA234.Z1P

JA235.ZIP

JA241.ZIP

JA260.ZIP

- JA261.ZIP -

March 1995 -

January 1996

" January 1996

January 1996

" UPLOADED DESCRIPTION .

Deployment Guide Ex-
cerpts. Documents were
created in Word Perfect 5.0
and zipped into executable
file. :

Federal Tort Claims Act,
August 1994, o
Freedom of Information
Act Guide and Privacy Act
Overview, September 1995.

Freedom of Information
Act Guide and Privacy Act

~ Overview, September 1995,

October 1992

- January 1996

May 1996

May 1996

January 1996

| January 1996

.. January 1996

January 1996

| kJanuery 1996

. October 1993

- Update of FSOAutomation
Program. Download to

hard only source disk, un-
zip “to floppy, then
A:INSTALLA or
B:INSTALLB.

+ Defensive Federal Litiga-

tion, August 1995.

Law .of Federal Employ-

" ' ment, May 1996.

. Law of Federal Labor-Man-

agement Relations, May
1996.

Reports of Survey and Line
of Duty Determinations--

~ Programmed Instruction,

September 1992 in ASCI
text. .

Environmental Law Desk-
book, Volumes I and II,
September 1995.

Government Information
Practices Federal Tort
Claims Act, August 1995.

Federal Tort Claims Act,

. August 1994.

Soldiers® & Sailors’ Civil
Relief Act, January 1996.

Legal Assistance Real Prop-

erty Guide, March 1993.

FILENAME -

JA262.ZIP i

" JA265A.ZIP

" JA265B ZIP

JA267.ZIP

JA268.ZIP

JA271.ZIP

JA272.Z1P

JA274.Z1P

JA2ISZIP

JA276.2IP

JA281.ZIP

JA301.ZIP

JA310.ZIP

JA320.ZIP

. JA330.ZIP

'January 1996
L .~ .December 1992. .

January 1996

UPLOADED

* January 1996

* Tanuary 1996

January 1996

January 1996

 January 1996

‘January 1996

January 1996

" March 1992

. August 1993

 January 1996

i .
R

January 1996

. January 1996

.. January 1996

-
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'DESCRIPTION

Legal Assistance Wills
Guide, June 1995.

Legal Assistance Consumer
Law Guide—Part I, June
1994.

Legal Assistance Consumer
Law Guide—Part II, June

: 1994,

Uniform Services World-
wide Legal Assistance Of-

" ‘fice Directory, February

1996.

Legal Assistance Notarial

" 'Guide, April 1994. °

Legal Assistance Office Ad-
ministration Gmde, May
1994,

Legal Assistance Deploy-
ment Guide, February
1994.

Uniformed Services Form-

. er Spouses Protection. Act

Outline and References,
November 1992.

_Model Tax Assistance Pro-
- gram, August 1993,

Preventive Law Series,

15-6 Investigations,
November 1992 in ASCII

1ext. '

Unauthorized Absences
Programmed Text, August
1995,

Trial Counsel and Defense
Counsel Handbook, May
1995.

Senior Officer’s Legal Ori-
entation Text, November
1995.

. Nonjudicial Punishment

Programmed Text, August
1995.
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FILENAME - UPLOADED ' :DESCRIPTION " *.
JA33TZIP ., January 1996 = Crimes and Defenses Desk-

1 a.*. T

WORZP My 199

LT T I B S ST IS S

JAS01-1.ZIP Mari:h 1996

" oy e
‘\ﬁlv RO PO B S

JA501 2.ZIP March 1996

Ll o e

N A T N

JA501~3 ZIP ..« March 1996

"A’s‘ i

N R S

“JAS01-5.21P March 1996

B IR PLIRT I SO

RS01-6zIP March 1996

At s b L

TASOLTZI Mieh 1996

r i

JASOL8ZIP - Match 1996 "
R O S

S LT IR
ST R PR VI B P

JAS01-9.ZIP ' :  March 1996

Tasol. 4.ZIP March 1996

" book, July 1994.

_ OpLaw Handbook, June
* 1996. ‘

TIAGSA Contract Law
Deskbook Volume 1, Mamh
~'1996:

TIAGSA Contract Law
Deskbook, Volume 2
March 1996. '

TIJAGSA Contract Law
Deskbook, Volume 3,
March 1996.

N

TIAGSA Contract Law
Deskbook, Volume 4,

: _March 1996. v i

TJAGSA Contract Law
Deskbook, Volume 35§,
March 1996. P .*‘-t.j]‘

TIJAGSA Contract Law
Deskbook, Volume 6,

. .Magch 1996. ..,

TIJIAGSA Contract Law
Deskbook, Volume 7,
March 1996.

"TJAGSA Contract Law

Deskbook, Volume 8,
March 1996.

TIAGSA Contract Law
Deskbook, Volume 9,

R A O ‘March 1996.
| R N U I
JA506.ZIP Janhuary 1996 Fiscal Law Course Desk-
‘ book May 1996

J.IASOS-T.ZIP‘ January 1996 Govemment Matencl Ac-

quisition Course Deskbook,
Part 1 1994.

i Aﬂ.

JA5082 ZIP January 1996 * Government Materiel ‘Ac-

“iAs08-3.21P January 1996

.

quisition Course Deskbook,
Part 2, 1994,

Government Materiel ‘Ac-
quisition Course Deskbook,
Part 3, 1994.

1-1JAS09-1:ZIP: - January 1996 . Federal Court and Board

[ s foo
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Litigation Course, Part 1,
1994.
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1IAS09-2ZIP .« Tanuary 1996

SRTmT G L
1JA509-3.ZIP January 1996

L
1JA509-4.ZIP  January 1996

January 1996
., March1995. ... ..

IIPFC-2ZIP" January 1996
- Jariudry 1996

: JA509-1.ZIP1- ~: January 1996

_JAS09:2.ZIP . January 1996 .

“IASI0-1ZIP  January 1996

- JA510-2.ZIP - Janudry 1996

JAS103ZIP  January 1996

i + ing Course, May:1995.
JAGBKPTIASC , January 1996

JAGBKPTZ.ASC Jaaiiary 1996
~v "JAGB;I&EI:Z;, ASC lfJ'aggmgry 1;961
' JAGBKPT4ASC: January 1996
- ianaary 1996

YIR93-1ZIP  January 1996

YIR93-2.ZIP January 1996

FILENAME " 'UPLOADED - DESCRIPTION " """

Federal Court arid Board
Litigation Course, Part 2,
1994.

Federal Court and Board
Litigation Course, Part 3,

. 1994, SN T

Federal Court and Board
_ Litigation Course, Part-4,
1994.

Procurement Fraud Course,

Procurement Fraud Course,
March 1995.

Procurement Fraud Course,
March 1995.

Contract, Claim, Litigation
and Remedies Course
Deskbook, Part 1, 1993,

Contract Claims, Litigation,
and Remedies Course
Deskbook, Part 2, 1993.

- Sixtvii Instailafioﬁﬁ C‘Zanﬁ'éét- :

ing Course, May 1995.

Sixth Installation Contract-
ing Course, May 1995.

Sixth Installation Contract-

JAG Book, Part 1, Novem-
ber 1994,

JAG Book, Part 2, Novem-
ber 1994 .
JAG Book, Part 3, Novem-
ber 1994.

JAG Book, Patt 4, Novem-
ber 1994.

Operational Law Deskbook
1995 AR
Contract Law Division
1993 Year in Revnew. Part
21,1994 Symposium. *

Contract Law Division
1993 Year in Reviéw, Part
2, 1994 Symposium.




wmw

YIR93-3ZIP
YIR93-4.21P
vIRoe1z

YIR94-2.ZIP

YIR94-3ZIP. . January 1996
: ' R » 1994 Year in Review, Part

YIR94-4ZIP
SR
YIR94-6.2IP
YIR94-7.2IP
YIR94-8.ZIP

YIRSSASC.ZIP

January 1996,_:
. January 1996
| January 1996

: January' 1996°

January 1996

January 1996

January 1996

January 1996
January 1996
January 1996

January 1996

YIR9SWPS.ZIP - January 1996

Contract Law Dmsron
1993 Year in Review, Part
3, 1994 Symposium. . -

Contract Law . Division

' '1993 Year in Revtew. Part
4, 1994 Symposrum )

Contract Law ‘Dlviswn‘
1993 Year in Review text,
‘1994 Symposium.

“Contract Law Division

1994 Year in Review, Part

1, 1995 Symposmm

Contract Law D1v1s1on
1994 Year in Review, Part
2, 1995 Symposium.

Contract 'Law Division
3, 1995 Symposium.

Contract lLaw ‘,D‘iv'ision‘
1994 Year in Review, Part

. 4, 1995 Symposium.

Contract Law DlVISan

'1994 Year in Review, Part

5, 1995 Syrnposnum

Contract Law Division
1994 Year in Review, Part

6, 1995 Symposium.

Contract Law Division
1994 Year in Review, Part

1, 1995 Sympos:um

Contract LaWJ Division
1994 Year in Review, Part

'8, 1995 Symposium.

Contract Law Division

1995 Year in Review.

:Contract Law Division

1995 Year in Review,

-~ Reserve and National Guard organizations without organic

computer telecommunications ¢apabilities-and individual mo-
bilization augmentees (IMA) having bona fide military needs
for these publications may request computer diskettes contain-
ing: the: publications listed above from the appropriate propo-
nent academic division (Administrative and Civil Law, Criminal
Law, Contract Law, International and Operational Law, or De-
velopments, Doctrine, and Literature) at The Judge Advocate
General’s School, Charlottesville, VA 22903-1781.

-Requests must be accompanied by one 5 Yainch or 3 Yzinch -
blank, formatted diskette for each file. Additionally, requests .
from IMAs must contain a statement verifying the need for the. -
requested pubhcatlons (purposes related to thelr mlhtary prac-’
ticeoflaw). . .. , T :

Questlons or suggestlons on the avaxlablhty of TJAGSA pub-
lications on the LAAWS BBS should be sent to The Judge Ad-:
vocate General’s School, Literature and Publications Office,
ATTN: JAGS-DDL, Charlottesville, VA 22903-1781. For ad-
ditional information concerning the LAAWS BBS, contact the -
System Operator, SGT James Stewart, Commercial (703) 806-
5764, DSN 656-5764, or at the followmg address:

LAAWS Pro_|ect Oﬂice

ATTN: LAAWS BBS SYSOPS
9016 Black Rd, Ste 102

Fort Bclvonr, VA 22060-6208

5. The Army Lawyer on the LAAWS BBS

The Army Lawyer is available on the LAAWS BBS. You may
access this monthly publication as follows:

" a. To access the LAAWS BBS, follow the instructions
above in paragraph 3. The following instructions$ are based on
the MicroSoft Windows environment.

- (1) Access the LAAWS BBS “Main System Menu” win-
dow. . ... . . . A

) Double chck on “Flles" button

~(3) At the“Flles lerancs wmdow chck on “Fxle" but- ¢
ton (the button w1th icon of 3" dlskettes and magmfymg glass)

(4) At the “Find Files” wmdow c11ck on “Clear," then
highlight “Army_Law” (an “X" appears in the box next to
“Army_Law™). To see the files in the “Army_Law" library, click
on "List Files ”

(S) ‘At the "Flle Lxstmg wmdow. seIect one of the ﬁles
by hlghhghtmg the ﬁle " : ‘ ’a

a. Files with an extension of “ZIP” require-you to
download additional “PK” application files to compress and
decompress the subject file, the “ZIP” extension file, before you
read it through your word processing appllcatmn To download
the “PK” files, scmll down the ﬁle list to wherc you see the’
followmg ' '

PKUNZIPEXE
PKZIP110.EXE
PKZIPEXE

PKZIPFIX.EXE

b. For each of the “PK" files, execute your download
task (follow the instructions on your screen and download each
“PK” file into the same directory. NOTE: All “PK”_files and

AUGUST 1996 THE ARMY. LAWYER ¢ DA-PAM 27-50-285 53-




“ZIP” extension files must reside in the same directory after
downloading. For example; if you intend to use¢ a WordPerfect |
word pfocessing: application, select “c:\wp60\wpdocs\:
ArmyLaw.art” and download all of the “PK" files and the “ZIP” '
file you have selected. You do not have to download the “PK™
each time you download a “ZIP” file, but remember to maintain
all “PK" files in one directory. You may reuse them for another
downloadmg 1f you have them in the same dlrectory :

(6) f Clxek on' ‘Download Now” and waxt untr] the Down-' -
load Manager 1con dxsappears. I St

(7) C10se out your session on the LAAWS BBS andgo
to the directory where you downloaded the ﬁle by gomg to the

‘c:\"" prompt.

For example c: \wp60\wpdocs

Remember: The *“PK” ﬁles and the"ZIP" extensron ﬁle(s) must
be in the same directory! .. -, - ‘
(8 Type “dlr/wlp” and your files will appear from that
directory. e
. (9) Select a “ZIP”. ﬁle (to be “unzrpped”) and type the
followmg at the c \ prompt :

PKUNZIPAPR96.ZIi> -

At this point, the system will explode the zipped files and they
are ready to be retrieved through the Program Manager (your
word processing apphcanon)

P ok i
P s

b. Go to the word processing appllcatlon you are using (Word-
Perfect,’MicroSoft Word, Enable). Using the retrieval process,
retrieve the document and convert it from ASCII Text (Stan-
dard) to the applrcanon of choice (WordPerfect MicroSoft Word,
Enable) R S S U S VI I SR

S C Voila!_gThere'i_s your‘ The Army Lawyer ﬂle. o
d. Above in paragraph 3, Instructions for Downloading Files
from the LAAWS OIS (section d(1) and (2)), are the instructions
for both Terminal Users (Procomm, Procomm Plus, Enable, or-
some other communications apphcatlon) and Client Server Us-
ers (World Group Manager)

€ Dlrect wntten questrons or, suggestlons about these m-'
strucuons to. The Judge Advocate General's School therature’
and Publncatnons Office, ATI'N DDL, Mr. Charles J. Strong,

Charlottesville, VA 22903-1781. For additional assistance, con-,

tact Mr. Strong, commercial (804) 972-6396, DSN 934-7115,
extension 396. Co

6. Articles
The following information may be useful to judge advocates:

i+ .~ Michael S. Greve, Sexual Harassment: Telli
L mgrhe Othechnm’Sta:y,23No Ky. L.REV
51§ / iy :

Roederick White, St Constitutional Ethics: & - © ..

Lawyer Solicitation of Clients Recent Devel-

T

7. TJAGSA Informatlon Management Items

K a. The TJAGSA Local Area Network (LAN) is now part of

the OI‘JAG Wlde Area Network (WAN). The faculty and staff
are now ‘accessible from the MILNET and the internet. Ad-

dresses for TIAGSA personnel are available by e-mail at,

tjagsa@otjag army mll

b. Personnel desiring to call TIAGSA via DSN should dial

934-7115. The receptionist will connect you with the appropri- -

ate department or directorate. The Judge Advocate General’s
School also has a toll free number: 1-800-552-3978 [Lleuten-
ant Colonel Godwin (ext 435)]

8 The Army Law lerary Semce

a. With the closure and realignment of many Army installa-
tions, the Army Law Library System (ALLS) has become the
point of contact for redistribution of materials contained in law
libraries on those installations. The Army Lawyer will continue
to publish lists of law library matenals made avarlable as are-
sult of base closures. )

b. Law librarians having resources available for redistribu-
tion should contact Ms. Nelda Lull, JAGS-DDL, The Judge
Advocate General’s School, United Staes Army, 600 Massie
Road, Charlottesville, VA 22903-1781. Telephone numbers are
DSN: 934-7115, ext. 394, commercial: (804) 972-6394, or fac-
sgmi“le::v (804\) 972-6386. ;

" ¢. The following materials have been declared excess and
are available for redistribution. Please contact the library di-
rectly at the address provided below: = :

U. S Army Lega.l Servnces Agency
Law Library, Room 203

e opment 23 sU L Rev307(1996). I i

SO

i, ATTN:; Melissa Knowles: ... . LA

» . Nassif Building
5611 Columbia Pike
Falls Church, VA 22041-5013
POC Melissa Knowles ¢ v - 0 o0 mpa
.--COM (703) 681-9608

*" Cod_e of Virginia 1950 Annotated, 'Volume 11-1995 Re-
placement Volume '

“+ % District of Columbia Code Annotated 1981 edition, Vol-

e “ume 4 1995 Replacement 'lltle 6—Health and Safety o

Tt no

* Dnstnct of Columbxa Code Annotated 1981 edmon Vol--

" ume 4A 1995 Replacement Title 7—Hrghways, Streets
- Bridges; Title 8 Parts and Playgrounds etc ‘

* District of Colurnbra Court Rules Annotated 1995 edxtlon.“

Volume 1, Court Reporter Rules
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District of Columbia Court Rules Annotated 1995 edition,
Volume 2, Superior Court-Family Division to Federal
Rules

District of Columbia Code Annotated 1981 edition, Vol-
ume 12, 1995 Replacement Index

District of Columbia Code Annotated 1981 edition 1995
Cumulative Supplement (Pocket Parts) for Volumes 1, 2,
2A,3,3A,5,5A,6,7,7A, 8,9, 10,and 11

United States Supreme Court Reports 2d, Lawyers Edi-
tion Interim Volume 114, 1994

United States Supreme Court Reports 2d, Lawyers Edi-
tion Interim Volume 115, 1994

United States Supreme Court Digest 1996 Pocket Parts
Complete Set (West Pub. Co.)

* West's Federal Practice Digest 4th December 1994, Part

1, Supplementing 1995 Pocket Parts (2 paper copies)

Office of the Division Counsel

- U.S. Amy Corps of Engineers
South Pacific Division
630 Sansome Street, Room 1216
San Francisco, CA 94111-2206
POC Fran Russel
COM (415) 705-1445

* Board of Contract Appeals Decisions (CCH) Volumes 69-

1 through 95-2

* Federal Reporter, Fed 2nd (West Publishing) Volumes 300'

through 719

*U.8. Government Printing Office: 1086 — 404-577/40006
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Individual Paid Subscriptions to The Army Lawyer

) Attention Private Indxviduals' S

The Government Printing Office offers a paid subscription
service to The Army Lawyer. To receive an annual individual
paid subscription (12 issues) to The Army Lawyer, complete and
return the order form below (photocoples of the order form are
acceptable).

Renewals of Individual Paid Subscriptions

To know when to expect your renewal notice and keep a good
thing coming . . . the Government Frinting Office mails each
individual paid subscriber only one renewal notice. You can de-
termine when your subscription will expire by looking at your
mailing label. Check the number that follows “ISSDUE” on the
top line of the mailing label as shown in this example:

. When this digit is 3 a rencwal notice will be seat.

ARLAWSMITH212J
JOHN SMITH

212 MAIN STREET
FORESTVILLE MD 2074

ISSDEOO3 R 1

The numbers following ISSDUE indicate how many issues

* remain in the subscription. For example, ISSDUE001 indicates a
subscriber will receive one more issue. When the number reads

ISSDUE00Q, you have received your last issue unless you renew.
You should receive your renewal notice arolmd the same time
that you receive the issue with ISSDUE003.

To avoid a lapse in your subscription, promptly return the re-
newal notice with payment to the Superintendent of Documents.
If your subscription service is discontinued, simply sen-d your
mailing label from any issue to the Superintendent of Documents

with the proper remittance and your subscription will be rein-
stated.

Inquiries and Change of Address 1nfofmaﬁon

The individual paid subscription service for The Army Law-
yer ishandled solely by the Superintendent of Documents in Pitts-
burgh, Pennsylvania, not the Editor of The Army Lawyer in
Charlottesville, Virginia. Active Duty, Reserve, and National
Guard members receive bulk quantities of The Army Lawyer
through official channels and must contact the Editor of The Army
Lawyer concerning this service (see inside front cover of the lat-
est issue of The Army Lawyer).

E l l E ! ! E » !- » l N ! - l ]
scriptions, fax your mailing label and pew address to 202-512-
2250 or send your mmhng label and new address to the followmg

.. address: .

United States Government Printing Office
Superintendent of Documents

ATTN: Chief, Mail List Branch

Mail Stop: SSOM

‘Washington, D.C. 20402

 United tates Governmen

INES RMATION

Order Processing Code:

* 5704
Q YES, send me

The total cost of my order is $ . Price includes
regular shipping and handling and is subject to change.

Company or personal name (Please type or print)

Additional address/attention line

Street address

(-\ City, State, Zip code

Charge your order. —a |
Fax your orders (202) §12-2250
Phone your orders (202) 612-1800

subscription(s) to The Army Lawyer (ARLAW), at $24 each (¥30 forelgn) per year.

For privacy protection, check the box below:

Q Do not make my name available to other mailers
Check method of payment:

Q Check payable to Superintendent of Documents
QGPO DepositAccount [T T T T T -1
QVISA QMasterCard
INEEEEEENEENEENEEEEE

[T T ](expiration date) Thank you for your order!

Daytime phone including area code

Purchase order number (optional)

Autherlzing signature 126

Mall to: Superintendent of Documents
P.O. Box 371954, Pittsburgh, PA 15250-7954

important: Please Include this completed order form with your remittance.
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